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Remarks of Honorable John J. Bennett, Jr.,* 


Attorney General of New York State. 


The duties of the chief law officer of a State, although concerned 
with the enforcement of State Laws, embrace many of the problems with 
which practice before the Interstate Commerce Commission is concerned. 
This is due to several reasons: 

First, many of the legal problems of government regulation are the 
same whether they relate to interstate or intrastate activities. In both 
we are concerned with the efficient administration of laws for the pro- 
tection of both utilities and the public against such matters as exploita- 
tion, discrimination, and destructive competition. Both also involve 
problems of preserving the democratic process, providing for fair and 
adequate hearings, and avoiding the pitfalls of bureaucracy. 

These problems exist in New York State. Just as the Attorney 
General of the United States appointed a Committee on Administrative 
Procedure, which has made recommendations which have been embodied 
in legislation proposed in the Congress to govern administrative practice, 
so in New York State there is a body appointed to investigate and recom- 
mend improvements in our administrative procedure. Each can be of 
assistance to the other. 

Second, in the matters to be dealt with, the same problems exist in 
intrastate commerce as in interstate commerce. 

There are railroad and motor carrier rates. There are problems of 
service, of abandonments of operations, of securing certificates of con- 
venience and necessity While the Interstate Commerce Act itself was 
initially predicated, in considerable part, on various state laws, some of 
our present state statutes, in turn, have been modeled upon the laws 
which the Interstate Commerce Commission administers. For example, 
in New York State we have a Motor Carrier Law, the enactment of which 
followed the passage of the Federal Motor Carrier Act of 1935 and the 
provisions of which are in many ways similar. 

Third. Not only is there this relationship, due to a similarity of 
problems arising under State and under Federal laws, but there is also 
the fact that the exercise of Federal regulatory authority in its field di- 
rectly affects matters with which State government is concerned. 

For instance, changes in freight rates for interstate transportation 
may set new levels directly affecting charges for entirely intrastate trans- 
portation. New York affords a striking example of this due to the fact 
that there are both interstate and intrastate railroad lines connecting 
our Great Lakes ports and the City of New York. And in every pro- 
ceeding conducted by the Interstate Commerce Commission involving a 
general revision of freight rates, it is not unusual for our Publie Service 
Commission to participate so that the levels of rates within the State 
may be kept in harmony. 
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Then again, conflicts occur, partly because of geographical consider- 
ations and partly because of differences between the problems of regula- 
tion of commerce and the exercise by the states of their police powers. 
Striking examples of the latter arise in connection with motor transpor- 
tation. Motor trucks use highways policed by the state and, to a large 
extent, maintained by State taxation, while the trucks themselves may 
be engaged in interstate transportation and subject to the regulatory 
authority of the Interstate Commerce Commission in that regard. 

Finally, there is another aspect which has become prominent of late 
in which certain State governments have themselves invoked the exercise 
by the Interstate Commerce Commission of its regulatory functions. In 
this aspect the State’s interest is not that of coordinate regulation within 
the State Field, but of participation in the proceedings before the Inter- 
state Commerce Commission as a litigant. In one way or another, var- 
ious interests have stirred up the fires of economic rivalry between the 
several states—one State or group of States reaching out to attract in- 
dustries away from other States. The fundamental philosophy on which 
our national organization is predicated is that local governments, directly 
responsible to the people, are their servants for the protection of their 
welfare in all matters of direct and local concern. It is, therefore, not 
only a proper but an essential function of State government, on behalf 
of the citizens of the State and the local communities in which they live, 
to see to it that their interests are adequately represented. This is par- 
ticularly true where questions are raised regarding changes sought in 
the cost and circumstances of doing business or of living which will re- 
sult in a shift of industry from such communities and a change in the 
economic conditions of their citizens. 

It is to be deplored that such matters are agitated, that time and 
energies must be devoted to and funds expended in such controversies 
at a time when the different sections of the country ought not to be con- 
cerned with rivalries one with another in contests for economic advant- 
age. Rather the efforts and thoughts of the entire population should be 
centered upon a unified defense effort, regardless of any local advantages 
or disadvantages to be gained thereby. 

It is indeed fortunate that, down through the years, our country has 
evolved a method of dealing with and satisfying the economic rivalries 
of different sections of the country. This is done, happily, not by resort 
to war but by peaceful means through the medium of administrative 
machinery, of which the Interstate Commerce Commission is the out- 


standing example. I hope that it may always be that way for that is 
democracy at work. 





Remarks of Parker McCollester,* 


President, Association of Interstate 
Commerce Commission Practitioners. 


It was with some apprehension that a year ago I accepted election 
as your President ; apprehension regarding my own fitness for the office; 
apprehension lest its demands should prove greater than I could meet 
in the time at my disposal. Now that the year has passed, I feel that 
my apprehension was well founded. There was much that I would like 
to have done that simply could not be achieved. But from my stand- 
point, the presidency has brought with it real rewards, many interesting 
experiences and some amusing ones. 

On looking back over the records of the eleven previous annual meet- 
ings of the Association, I find that in some instances my predecessors, 
standing before you, as I do now, instead of presenting reports on the 
activities of the Association, have delivered able addresses on various 
phases of the law with which we are concerned. This was especially the 
ease when the presidency of the Association and the chairmanship of its 
Executive Committee were separate offices and it was left to the Chair- 
man of the Executive Committee to put before the annual meeting a 
resumé of the work of the Association through its Executive Committee. 
But I am scheduled on the program to present a report, not an address. 

And since the chairmanship of the Executive Committee and the 
presidency are now rolled into one, it may be a salutary institution 
for our organization, as it is of our national government, that the Pres- 
ident from time to time report upon the state of the nation, not only re- 
viewing what changes time has brought in the past but what these changes 
portend for the future and what adjustments should be made to deal 
with them. 

First, as to the state of the Association itself. Its body is healthy. 
Our membership has increased notably during the past year and now 
stands at a higher level than ever in its history. I trust that this may 
be taken as a sign that there are more persons than ever throughout 
the country who consider membership in the Association something of 
value. In part, the increase in membership is due to the accession to 
the Commission of additional regulatory functions, bringing new carriers 
and new interests under its authority who must be represented before it. 

I think it may be accurately said that when this Association was 
founded over twelve years ago the principal activities of the Commis- 
sion were confined to passing upon questions regarding railroad rates and 
the members of this Association at its inception were largely those con- 
cerned with such matters. With the depression and the wave of railroad 
reorganizations, the Commission’s Bar was increased by many lawyers 
concerned with railroad financial matters, and of these a considerable pro- 
portion became members of our Association. Then in 1935 came the 
Motor Carrier Act, bringing highway transportation under the regu- 
latory authority of the Commission, and with this the Commission’s Bar 
and the membership of our Association were again enlarged. 
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The past year has seen the provisions of the Transportation Act, 
1940 go into effect, bringing under the authority of the Interstate Com- 
merce Act water carriers whose regulation was previously the function 
of the Maritime Commission. With this event, many who had pre- 
viously represented these water carriers and their shippers in proceedings 
before the Maritime Commission were compelled to seek admission to 
practice before the Interstate Commerce Commission, and I am happy 
to report that a substantial number of them have become members of 
our Association. I welcome the new members of the year just past and 
hope both that they will find membership in the Association profitable 
to them and that they will do their part to make the Association itself 
a more useful and effective organization for the improvement of the 
standards of our profession. 

To my regret, no new local chapters have been organized during the 
year. 

As the Treasurer will tell you, the Association is also in a sound fi- 
nancial condition. The increases in its membership, on the one hand, 
and the efficient and watchful supervision which the Treasurer and Ex- 
ecutive Secretary give to its expenditures have kept us solvent and in 
a position to carry on effectively the purposes for which the Association 
exists. 

But before I turn to the external activities of this Association, there 
is one more important matter of its internal organization about which I 
must speak, wherein I do not think that it is healthy, or rather I think 
that it is crippled. 

If the Association is to function effectively, my one year’s expe- 
rience as its President convinces me that its form of organization must 
be radically changed. It was indeed an important idea that led to the 
amendment of the Constitution two years ago to provide for the organ- 
ization of the Association on a decentralized regional basis. The mem- 
bership of the Association throughout the country should feel that they 
share in its activities and responsibilities. But offsetting this valuable 
and vital purpose is the practical difficulty of earrying out the organ- 
ization which was then provided for and the still greater difficulty of 
having that organization function. 

When I took office as your President a year ago, my first task was 
to select the chairmen and members of the various standing committees. 
The Constitution provides that on each of these committees there shall be 
one member from each of the several regions into which the country is 
divided for the purpose of administration of the Motor Carrier Act. 
The By-Laws provide for eight standing committees. Large as is our 
membership, I found that in some of the regions it was difficult to dis- 
cover eight members of our Association who had taken a sufficiently ac- 
tive part in its purposes so that I could appoint them with any confidence 
that they would carry out the objects of their appointment. In some 
of the regions it was necessary to call again upon those who had already 
served faithfully year after year on various committees, because others 
did not exist to whom the duties might be transferred. 
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But further than this, when the organization was achieved there 
was the real difficulty that the members of the committees, located as 
they were at the several ends of the country, could not possibly meet 
together and could not have the benefit of knowing each other and ex- 
changing ideas face to face. This problem was perhaps most serious in 
the case of the Executive Committee itself, which, under the By-Laws, 
is made up of the President, the several regional Vice-Presidents, Secre- 
tary, Treasurer, and Executive Secretary. In accordance with the By- 
Laws, only five are required to constitute a quorum of the Executive 
Committee and yet, with the membership of the Committee scattered as 
it is from coast to coast, on only one occasion, other than our annual 
meeting yesterday, have we been able to gather together in one room at 
one time five members of the Executive Committee. 

The affairs of the Association should not be left to be administered 
in a manner which cannot be practically put into effect. Therefore, I 
appointed a committee to survey the situation and to submit to this 
meeting a proposal for amendments to the Constitution and By-Laws 
which would attempt to preserve the ideal of nationwide organization 
and yet, in the light of the experience of the past several years, would 
correct the practical difficulties of the form of organization now in 
effect. 

The Committee has struggled with the problem, much correspondence 
has been interchanged, and a report has been prepared suggesting amend- 
ments which will be put before you. The report and the suggested 
amendments were discussed at length by the Executive Committee yes- 
terday. While I think that an important step in the right direction has 
been made, I believe from our discussion yesterday that an even more 
eomplete revision of our executive organization should be made than 
the committee has proposed and that the matter merits further study. 

Turning now from the examination of the internals of our Associa- 
tion, what of its activities during the year? 

Beginning with the smallest units—the local chapters—I believe that 
the experiences during the past year of the more active local chapters 
demonstrate that they are worth while and repay to their memberships 
what they cost in time and effort. When, for example, the gatherings of 
local groups of practitioners stimulate and provide the occasion for 
such able discussions and analyses of different phases of the law which 
are our concern, as are represented by papers like those of Hillyer before 
the Chicago Chapter, and Collin before the Pittsburgh Chapter, reported 
in the Journal for last December, or Wettrick’s address on the regula- 
tion of competition, reported in the Journal of February, 1941, or one 
of the lively oral exchanges regarding the Commission’s practice which 
I was privileged to hear at a meeting of the Washington Chapter, or 
the analyses of the report of the Attorney General’s Committee on Ad- 
ministrative Procedure which several chapters have caused to be pre- 
pared and sent in to your executive offices ; when the existing local chap- 
ters are the causes and occasions of such results as these, which benefit 
all of us, I think they demonstrate clearly the soundness of the idea 
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that local chapters of the Association should be created and I hope that 
these achievements will stimulate in the future the formation of more 
local chapters where geographical considerations permit. 

Now as to the Association as a whole. The first object of the Asso- 
ciation, as stated in its Constitution, is ‘‘To promote the proper admin- 
istration of the Interstate Commerce Act and related acts.’’ I conceive 
that this means two things. First, it means to draw upon our expe- 
rience as practitioners to aid the Commission in formulating procedural 
methods which will advance the administration of the Act while safe- 
guarding the rights of parties concerned. Second, and more difficult 
to achieve, because it is more difficult to define, it connotes the active 
and constant maintenance of those high ideals which place the ultimate 
public good above immediate selfish gain in the administration of the 
acts with which we are concerned. Closely allied with this latter 
meaning is the second stated object of our Association, namely, ‘‘To 
uphold the honor of practice before the Interstate Commerce Com- 
merce Commission.’’ 

I think that the reports of the several committees will indicate 
that during the past year the Association has done much to carry out 
these primary objects of its existence. So far as procedural rules are 
concerned, the Association has functioned in three ways. There have 
been the discussions of procedure in the local chapters. There has been 
the work of the standing committees on practice and procedure, and 
then there has been the work of a special committee, whose appointment 
was authorized at the last annual meeting, in the light of the fact that the 
Commission had embarked upon a complete review and possible revis- 
ion of its rules of practice. 

This special committee, as its report will tell, has worked with the 
draftsmen of the Commission, with the idea that their combined expe- 
rience—the experience of practitioners on one side of the bench and of 
the Commission, its Examiners and internal organization on the other— 
may achieve modifications which will improve the art—for it is an art 
—by which matters within the Commission’s regulatory functions are 
presented to it and are by it determined. In this work as it goes for- 
ward during the coming year, it is my personal hope that neither we as 
practitioners nor the Commission itself will prove too inflexible, too 
wedded to past forms because of familiarity with them, or too loath 
to experiment with new forms and processes. 

To stimulate thought as to possible changes and improvements in 
procedure, I threw out, for purposes of discussion, various suggestions, 
to which many interesting replies and comments were made, which have 
been turned over to the special committee. But while it appears that 
in many respects these suggestions did not meet with a favorable re- 
sponse, and while others may not agree with me, I nevertheless do feel 
personally that we have too much fallen into the ruts of the well traveled 
and familiar roads of old procedural technique, and that in such mat- 
ters as advance discovery of data, stipulations, the procurement of in- 
formation in the possession of an opponent, and pre-trial narrowing 
of issues, we and the Commission with us have lagged—we are behind 
the courts instead of leading in such procedural matters. 
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But in the field of procedure, changes in rules will not cure all ills. 
As Dean Pound said in one of his brilliant lectures on ‘‘The Spirit of 
the Common Law’’: 


‘‘Legal formulas are necessary to preserve the dignity of 
the tribunal, to expedite its business, to keep the person of the 
magistrate in due bounds, and to give to the judge the benefit 
of the experience of the past. But they are means, not ends.’’ 


There is much more, I believe, that we should be able to achieve 
through our organization in promoting a spirit of mutual confidence 
which will facilitate frank and broad-minded interchange of discus- 
sion of opposing contentions in litigation. We should endeavor to spread 
the idea that concealment, jockeying for advantage, surprise and other 
techniques of the tournament have no place in the matters of the sort 
which come before the Interstate Commerce Commission. 

But of course to have mutual confidence, there must be the assur- 
ance that confidence may safely be reposed. In this direction our As- 
sociation, through its Committee on Ethics and Grievances, whose re- 
port will be before you, aims to keep high the ideals which must govern 
the conduct of practice before the Commission, whatever its formal rules 
may be, by showing innocent offenders the error of their ways, and by 
bringing to censure those who, through cupidity or lack of appreciation 
of the trust which is reposed in them, have lapsed from the code of honor 
and of professional behavior which alone must govern the conduct of the 
practitioner. I feel that in this direction our Association and its mem- 
bership should do even more than has been done. God grant that the 
time may never come when in this country each citizen becomes a spy 
and informer upon his neighbor. But this does not mean that we 
should wink or connive at or overlook conduct of others in our chosen 
field, which not only brings discredit upon our profession as a whole but 
causes injury to those who place trust in us. We cannot keep high the 
standard of practice before the Commission’s bar if we condone or con- 
ceal lapses therefrom on the part of those in our midst. However, our 
Association may well be a medium not for prosecution but for helpful 
suggestion and cooperative effort so that those—and luckily they are 
few—who show inclination, through ignorance or otherwise, to do things 
contrary to the ethics of our profession may be informed in friendly and 
helpful fashion and aided in correcting their conception of their duties 
as practitioners. In all this, of course, the support and backing of the 
Commission itself are essential. 

These are steps to correct the behavior of those who have been ad- 
mitted to practice. But the Association is also functioning in a different 
way to improve the caliber of the Commission’s bar so that mutual con- 
fidence between all practitioners will be a matter of course. This is 
through the Committee on Admission to Practice whose purpose is to 
aid the Commission in controlling the character of its bar at the entrance 
gate. From past membership on this committee, I know that its task 
is an arduous one. Whether the practical results justify the labor en- 
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tailed and whether the Commission itself uses the results thereof in a way 
to make the labor worth while are, I think, questions which merit some 
study. 

Perhaps the most interesting task which I have had as President of 
the Association on its behalf during the past year has been in connection 
with the report of the Attorney General’s Committee on Administrative 
Procedure and the so-called Administrative Procedure bills, hearings on 
which were held before a subcommittee of the Senate Judiciary Com- 
mittee. It had been our hope that either Mr. Dean Acheson, the Chair- 
man of the Attorney General’s Committee, or Senator Hatch, Senator 
Austin or Senator Danaher of the Senate Judiciary Committee, could 
attend our meeting today and tomorrow and discuss for our benefit the 
purposes and details embodied in the report and in these bills, but un- 
fortunately the press of their several official duties has made this im- 
possible. 

On the field of Runnymede in 1215, the barons of England exacted 
from King John the great charter which marked the beginning of a long 
series of battles to diminish the power of the state as represented by the 
King or by other constituted central governmental authority. Through- 
out the centuries which followed, the contest went on intermittently, the 
advantage moving first to one side and then to the other. But finally 
on this continent, in a large part of the continent of Europe and in far- 
off China the battle was won by the opponents of arbitrary governmental 
power. Drawing its inspiration variously from the ideas of the common 
law of England and from the writings of the philosophers of the Eight- 
eenth Century, the conception came to prevail that government was the 
servant of man; that if certain powers were accorded by people to their 
government, they were conferred jealously and not to be used except 
as the people themselves should decide, and that the powers of central 
government should be exercised pursuant to conceptions of law and of 
legal rights, to which the central government was itself subservient. 

It would appear that once again the battle between these different 
conceptions of society and of government has been renewed with increas- 
ing vigor and bitterness. Popular government has been driven out of 
its positions in a large part of Europe and is under attack throughout 
the world. And perhaps—this is merely an idea—perhaps it is because 
of this that we in this country have in recent years come to survey more 
closely and critically than before some of the aspects which have de- 
veloped in our own governmental organization. 

The administrative method and administrative law, so-called, rep- 
resent I think a development by which democratic or popular govern- 
ment seeks to overcome some of the difficulties which are inherent in it, 
in dealing with the complex problems produced by the machine age, by 
our tremendous industrial and commercial growth, and by the concen- 
trations of economic power which have followed in their wake—to accom- 
plish, indeed, some of the purposes of authoritarian government in the 
economic field, but to do so by a method which recognizes the democratic 
ideal by preserving the conception that the executive or government 
body is still subservient to law and not the maker or master of law. 
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Strongly founded in this tradition, the Interstate Commerce Commission 
throughout the fifty-four years of its history has been a model to the 
world. But either because those who drafted laws providing for some 
of the other and newer agencies which have from time to time consumed 
the alphabet, have failed to appreciate that thereby the people were sur- 
rendering rights to the government whose exercise should be controlled 
or because the agencies themselves when they came into being did not 
have the benefit of the guiding wisdom of a Cooley, there has grown in 
the country the idea that the administrative technique should be sub- 
jected to survey and criticism lest the old conceptions of democratic 
law be forgotten or deliberately set aside. 

Committees to examine administrative procedure have been pro- 
vided for by the Legislatures of several states, and in the field of the Fed- 
ral Government the Attorney General appointed his able committee to 
examine the procedural methods, organization and practices of the var- 
ious Federal agencies, departments and commissions. The report of 
this Committee is a document which, I think, will be much studied. I 
hope it will not be forgotten when the state of world emergency ends and 
we set ourselves to the task of organizing this country in such a way both 
to meet the conditions which will then exist and to preserve our priceless 
heritage of democracy and freedom. 

Based on the study, the Attorney General’s Committee prepared two 
bills which became Senate Bills 674 and 675. Before the Senate at the 
same time there was another bill prepared by a committee of the Amer- 
iean Bar Association, but this latter bill was generally regarded as side- 
tracked in favor of one or the other of the two Committee bills. 

I will not attempt here to discuss these bills at length. You are all 
familiar with them. Their aim is to insure the conduct and disposition 
of administrative questions by the method of fair hearing and determi- 
nation in accordance with evidence. Perhaps the two most significant fea- 
tures of these bills in so far as we are concerned are the provisions for 
the Office of Federal Administrative Procedure and for a staff or pool 
of hearing commissioners. 

It seemed highly important that our Association should make its 
experience with the oldest of all the agencies known to the Senate Com- 
mittee. Therefore, there were submitted to you for postal card ballot 
several questions as to the position which our Association should stand for. 
The replies were practically unanimous. Based upon them and with 
the help of various members of the Executive Committee, I prepared a 
statement on behalf of our Association which I presented before the 
Senate subcommittee. On that occasion other members of our Associa- 
tion likewise appeared before the Senate Committee to discuss various 
phases of these bills. These presentations will be found in the JourNAL 
of June, 1941. 

Our major premise was that since the Commission’s procedure, fol- 
lowing the traditions inaugurated by Judge Cooley, the great student 
and exponent of the common law, who first charted the Commission’s 
course, had been a model of the preservation of ideas of law, justice and 
individual rights while at the same time administering economic matters, 
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there was no need of the legislation so far as the Interstate Commerce 
Commission was concerned; that such changes in its technique of pro- 
cedure as might be desirable could be better worked out by the Commis. 
sion in harmony with us as practitioners before it; and that accordingly 
the Commission should be exempted from the application of the bill. 

While I think we all hope that this will be the outcome if one of 
the bills is enacted, it must be realized, as the Commission itself recog- 
nized in the able presentation made on its behalf by Commissioner 
Aitchison, that since these bills attempt to set up certain standards and 
certain machinery for all administrative agencies it may be questionable 
whether the agency which is the model and embodiment of the very aims 
to be attained should be left at one side and exempted in its entirety 
from the provisions of the bills. 

What the future course of these bill may be, whether it will be in- 
terrupted or accelerated by the wave of change produced by the 
emergency, only the future can tell. But I think that the close follow- 
ing of these bills and the furnishing of all information and opinions 
which our experience provides as to administrative procedure will be 
one of the important services which this Association can perform. 

I cannot close my report without making mention with both sadness 
and thankfulness of the death this week of Mr. Justice Brandeis; sad- 
ness that a great man, a liberal and generous spirit has died; thankful- 
ness that he lived. To me Mr. Justice Brandeis’ death is a personal loss, 
because it was as his assistant that I started the practice of the law; 
it was upon his counsel that I became interested in the field of the law 
within the administration of the Interstate Commerce Commission, and 
in innumerable ways he has helped me with his kindness, friendship and 
wisdom. But apart from my personal devotion to him, the record of our 
meeting would be incomplete without some notice of him, because his 
opinions, above those of any other members of the Supreme Court, are 
landmarks in the history of the functioning of the Interstate Commerce 
Commission. He probably did more than any other one man in recent 
years to strengthen the hands of the Commission and give expression to 
the principles by which government regulation of business must be 
achieved while individual freedom is preserved. 

When I saw Mr. Justice Brandeis in Washington only a very short 
time ago, I ventured the hope that he might come to New York for 
our meeting. His face brightened at the suggestion, but he was com- 
pelled to say that his age and frailty made it impossible for him to under- 
take the trip. He wished us all success, however, in carrying forward 
our efforts to maintain the high standing of practice before the Com- 
mission. 

Not only did I extend to Mr. Justice Brandeis an invitation to at- 
tend our meeting but I also invited the new Chief Justice of the United 
States. It was hoped that the sessions of the Supreme Court would not 
prevent his attendance. It was with regret that I received a note from 
Mr. Chief Justice Stone saying: ‘‘I only wish that I might accept but 
the fact that the Court will have begun its sessions makes it impossible 
for me to be away. My best wishes for the success of your gathering in 
New York.’’ 
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Remarks of Honorable Claude R. Porter,* 


Interstate Commerce Commissioner. 


Mr. President and Members of the Bar of Practitioners: I appre- 
ciate very much the very generous terms of the introductory remarks of 
the President and want to say that I am delighted to have this oppor- 
tunity of being with you on this annual meeting and of speaking to you 
briefly about some matters that I trust may be of some interest to you. 

As the President has already suggested to you in his very able ad- 
dress, among the purposes of the organization of the Bar, in fact the very 
first one named is that to promote the proper administration of the In- 
terstate Commerce Act and related acts. Now I imagine that that is of 
jnterest to you practitioners perhaps first, I might say, from a very sel- 
fish standpoint, because I apprehend that as representatives of the clients, 
of course, you are deeply concerned in the proper administration of the 
Interstate Commerce Act. But, secondly, I think you are perhaps even 
more interested from the point of view of that great body of citizens of 
the country who take an interest in the administration of our laws and 
are naturally concerned about their efficient administration. 

Of course, so far as the Commission itself is concerned, it is more 
than that with us, because it is our absolute duty to enforce and carry 
out the purposes of the act in the very highest and best manner that it 
is possible for us to do. 

Now, I want to speak a while just informally this morning about 
the organization internally that has been constituted by the Commission 
to help it in carrying out this purpose. The President has already re- 
ferred to the fact that he was privileged to attend a meeting of the local 
chapter of this Bar that met one day this spring in the City of Washing- 
ton. I likewise was privileged to attend that meeting, and I must say 
that we had a rather pleasant meeting on that occasion. 

I must also say that I was somewhat surprised at what was said by 
some of the members of the Bar of Washington on that occasion, because 
I had rather taken it for granted that every member of the Bar—and 
especially as active in the practice as all of the members are that were 
present at that meeting—was perfectly familiar with the subject that 
was up for discussion on that occasion. But I am led this morning to 
talk just briefly along the same line that I talked that noon to the mem- 
bers of the Washington Bar. I am led to do so because of the subject 
that was there presented. It was in the nature of a report.of a com- 
mittee by six or seven very able and very active practitioners before us. 

In that report, I observed this, the question that they submitted was, 
“Should the Chairman, Secretary or other official of the Commission, be 
given greater powers to check and report on work of the Commission in 
a manner similiar to that provided for in the case of the administrative 
office of the Federal Courts?’’ And I observed that that committee made 
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six recommendations. I just want to briefly call your attention to two 
or three of them. 

The first recommendation that the committee made was that there 
should be appointed a member of the Commission to represent it in the 
handling of administrative details and who shall be ready to act as ad- 
viser to the Director of the office of Federal Administrator of Proce- 
dure, if and when the office is created. 

Among the other five was this one: The same administrative officer 
should be the party to whom complaints, if any, should be made with 
respect to such matters as the assignment of cases for hearing to indi- 
vidual examiners. 

I might mention this further one: The same administrative officer 
should be the party to whom practitioners before the Commission and 
others interested in its work might feel free to go and discuss any ques- 
tion with respect to the indiscretions on the part of any of the Com- 
mission’s staff. 

The other recommendations were along that same line. As I have 
said, I was somewhat surprised when I replied, very briefly, as I think, 
to the recommendations of the committee and made the statement that 
the Commission had already long since anticipated every recommenda- 
tion that had been made and I felt quite fully had met all of the sug- 
gestions that the committee was presenting to the gathering that noon. 

In addition to my surprise, however, I was somewhat taken aback 
by the fact that a number of the practitioners present suggested to me, 
**Commissioner Porter, if what you have said is correct, we do not feel 
that sufficient publicity has been given to that,’’ because they frankly 
admitted their lack of acquaintance with it. 

Now, I thought probably that it might be helpful to you men if I 
might presume that you were as ignorant as some of the practitioners at 
Washington, and, therefore, I might give you the benefit of what we 
have really done to carry out our purposes. 

Might I say first in defense of the Commission, that as a matter of 
fact, we haven’t kept our internal organization a secret by any means, 
because in June, 1939, before ever they became effective on the first of 
July, 1939, we did publish a notice to the public that was placed upon 
our press table where we set out in considerable detail the change that 
the Commission had made and which would become effective on that first 
of July. 

Then I find also that even just last fall, with the advent of the ex- 
tension of. our power over water carriers, we likewise issued a publica- 
tion that gave notice of the method and manner in which we would ad- 
minister the act as applied to water carriers. Then I also find that in 
March of this present year, the Commission issued a rather substantial 
pamphlet giving in considerable detail all of the internal organization 
of the Commission, the names of the Commissioners to whom particular 
duties had been assigned and divisions that would in the end see to the 
carrying out of those duties. 

But I do want to suggest, friends, and call your attention to the fact, 
that I regard the change in our procedure which was made effective on 
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the first day of July, 1939, as very significant and far-reaching and quite 
a substantial change in the method that had prevailed before that time. 
We made three very important changes. 

The first one was in the change of the chairmanship in this respect: 
As I understand it, from the organization of the Commission in 1887, 
down to 1911, the Chairman was a person selected from the body of the 
Commission by the membership and for a term within the determination 
of the Commission. In 1911, however, that term method of chairman- 
ship was brought to a conclusion and from that time until the first of 
July, 1939, as you perhaps are familiar, the chairmanship was a matter 
of rotation commencing with the senior members of the Commission, and 
so on down, until the entire membership had served as chairman, and 
then reverting again and commencing with the senior membership. 
Effective at the first of July, 1939, that has been changed in this respect, 
that no longer is the chairmanship rotary as it had been for the years 
I have mentioned prior to that, but we now elect a chairman for a three- 
year period and, of course, with power to change that at any time. That 
is the prevailing method. 

The Commission felt, I am quite sure, that they were motivated to 
do that among other reasons at least by the fact that in the service of the 
Commission as chairman for a single year it hardly gave opportunity for 
the chairman to become thoroughly familiar with the Commission and 
its administrative problems. We felt that a longer term of office was 
necessary and that in place of the rotary system, we should select the 
chairman, and that he should be the one who in the judgment of the 
Commission under the peculiar conditions existing might serve the best 
interests of the Commission and of the public. 

We then made another quite significant change effective that same 
date. That was a change in the matter of committees. At that time the 
Commission was operating, I believe, through some eleven different com- 
mittees. All of those were abolished and today the Commission operates 
through only two, so far as committees as such are concerned. We have 
only two. We have the Committee on Rules and Practice, which is at 
present constituted by the Chairman of that Committee, being Com- 
missioner Aitchison, Commissioner Mahaffie and myself. 

We have but one other committee, the Legislative Committee, con- 
sisting of Chairman Eastman, Commissioner Mahaffie and Commissioner 
Splawn. 

Those are the only two committees as such that the Commission 
now has and the others were abolished at the time mentioned. 

Then we did another very important thing at that time. We 
changed substantially the divisions of the Commission. We theretofore 
had some six or seven divisions. Now, as you perhaps all know, we only 
have five divisions. 

May I just digress to say preliminarily that, of course, when the 
Motor Carrier Act was passed in 1935 and became effective, the Com- 
mission was confronted by a very serious problem of administration. 
At that time, it was felt that because of the large number of motor car- 
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riers over which we had been given jurisdiction and the multitude of 
problems which necessarily grew out of that, that a division ought to be 
created which would have sole charge of all of the motor carrier work. 
Consequently, at that time a Division 5 was created and with that divi- 
sion there was created a Bureau of Motor Carriers, subject to Division 
5, and within that bureau a section that practically was a duplicate of 
every bureau that already existed within the Commission. 

So that in a large measure there were virtually two commissions 
created, the Interstate Commerce Commission that had always admin- 
istered Part I, as it is now known, and Division 5, which was given con- 
trol of motor carriers in all of the various ramifications. 

Now, members of the Bar, it soon developed that the work of admin- 
istering Part II of the Act was a task entirely too great for any single 
division. It was just absolutely impossible for Division 5 to surmount all 
of the work that was constantly piling up before it. So when this re- 
organization was effective, we created, as I have said, five new divisions 
and we made almost a complete change of the work to be done by each 
of the divisions. 

Now just briefly, in the first place, as I have said, in answer to the 
committee that made these recommendations to the local chapter at Wash- 
ington, we created Division 1 and at the head of that division is the 
Chairman of the Commission. He is the administrative officer now of 
the Commission. He is not allotted to any other division of the Com- 
mission and in process of time, substantially all of his energy will be 
spent in the administration of the affairs of the entire Commission. On 
Division 1, the other two members share with him some measure of that 
responsibility. 

I may say that Division 1 at present is constituted by Chairman 
Eastman, Chairman of the Commission; Commissioner Lee and myself. 

Now, may I say, friends, in part response to this resolution that I 
have called your attention to, that I trust any and every member of the 
Bar will feel perfectly free at any and all times to come to the Chairman 
of the Commission particularly, and any member of Division 1, with 
any constructive criticism or complaint which they have to make of the 
administration of the affairs of the Commission. That is the purpose of 
it. The Chairman will give largely all of his time to that work, as he is 
not a member, as I have said, of any other division and only participates 
in the Commission work as he meets in Commission conference and deals 
with Commission cases as they reach the Commission. 

Then you know we set up a new Division 2. That is called the 
Division of Rates, Tariffs and Valuation. Now there was this marked 
change in that also. As I have already indicated, the prior Division 5 
handling motor carrier work handled the rates of motor carriers. Now 
Division 2 is a rate division for all three parts of the Interstate Com- 
merce Act. Rail rates, motor carrier rates and water rates will be 
handled primarily by Division 2. 

May I say that Division 3 is also a rate division and in addition, 
deals with service and safety? That is, the two divisions alternate each 
month in the handling of rate cases. 
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There is also another important thing connected with that that I 
think you as members of the Bar are all interested in, and that is when 
we created Divisions 2 and 3 and made them rate divisions, taking that 
work so far as motor carriers are concerned from the former Division 
5, we also unified our Board of Suspension. That, I think, was a very 
important move, because prior to that time, we had a Board of Suspen- 
sion of Rates for rails, we had a Board of Suspension for motor carriers, 
and I assume had we continued that same system, we would have a board 
of suspension for water carriers. But that has all now been concentrated 
in one Board of Suspension and that board reports to Division 2, con- 
sisting of Chairman Aitchison of Division 2, Commissioner Splawn and 
Commissioner Alldredge. 

Division 3 is constituted at this time by Commissioner Mahaffie, 
Commissioner Miller and Commissioner Johnson. They deal likewise with 
rates, but not suspensions, and handle matters of service and safety. 

Then in the reorganization and the creation of a new Division 4, 
we likewise took from the old Division 5 the finance work of motor car- 
riers, and now Division 4, known as the Finance Division, handles all 
finance matters, both rail, motor and the very limited jurisdiction that 
we have over water financing, but particularly including the issuance of 
certificates of convenience and necessity and permits as applied to the 
new Part ITI. 

Division 4 consists, as perhaps most of you know, of myself, Com- 
missioner Mahaffie and Commissioner Miller. We still retain a Division 
5, consisting of Commissioner Lee, Commissioner Rogers and Commis- 
sioner Patterson. 

Now, Division 5 has been stripped of all of these other activities 
that I have mentioned and confines its work very largely to the issuance 
of certificates of convenience and necessity as applied to common carriers 
and permits as applied to contract carriers. They also have adminis- 
trative charge of all other parts of the Act relating to motor carriers, 
except as it has been taken from them and vested in Divisions 1, 2, 3 
and 4, as I have indicated. 

You can readily imagine that a problem also arose when Part III 
was given to the Commission last year. The Commission, I am quite 
sure, as carefully as they thought possible, considered the nature of the 
setup that ought to be made within the Commission to handle water 
carriers. It was finally concluded that we should not set up in the first 
instance a division such as had been done in the case of motor carriers, 
for several reasons. In the first place, it was well known that the water 
carriers were more or less organized as compared with the disorganiza- 
tion that existed among motor carriers and, secondly, that there were 
not anywhere near the same number as there were of motor carriers. So 
in place of creating a division for handling water carriers only, that 
work was divided very much in the same way as had been done in refer- 
ence to the motor carriers. Division 1 has general administrative charge. 
Division 4 has the convenience and necessity, so far as they are con- 
cerned, and Divisions 2 and 3 will handle rates. 
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May I call your attention also to another matter that may be of in- 
terest to you, relative to this organization? That is that formerly when 
you filed a petition for reconsideration of any action of a division, it 
went immediately, after examination by the Chief Examiner or the 
Commissioner on whose docket the case might be, to the entire Commis- 
sion. That no longer obtains. When you file a petition for reconsideration 
of any action of a division, it first goes to the division which decided the 
ease. That, of course, was done because it was thought that if the divi- 
sion were convinced by the petition that had been filed that they had 
committed error in any respect, they would be ready to see that and the 
entire Commission would not be burdened with that work. But if the 
division which has considered the case denies the petition for reconsidera- 
tion, then, of course, it goes to the entire Commission, the same as form- 
erly. So that you may be assured that if the division fails to reopen the 
case and votes to deny it, then it goes for final determination to the entire 
Commission as previously. 

Someone may ask, What further integration do I think ought to 
be made by the Commission? You understand, I am sure, and have 
gathered from what I have said, that the reorganization was a distinct 
advance along what might be called the functional lines of the Com- 
mission. Personally—and I speak now only for myself—lI think there 
are two respects in which we might well as a Commission have further 
integration. For a considerable period of time (and I appreciate there 
is difference of opinion within the Commission about this) I have been 
unable to see why we should have virtually two bureaus of accounts, one 
dealing with rails and one dealing with motor carriers. I can see no 
reason for two bureaus of statistics in effect, although I appreciate it is 
called a section when it comes to motor carriers, a bureau of statistics 
for rail and a section of statistics for motor carriers. Neither can I see 
the necessity of a bureau of inquiry for the enforcement of the Inter- 
state Commerce Act as applied to rails and the enforcement of the Inter- 
state Commerce Act in a law and enforcement section as applied to motor 
carriers. 

Personally I believe that the efficiency of the work of the Commission 
would be benefited very much if there was further integration of the 
work of the Commission, and probably there will occur to you other 
methods also that might be helpful. 

I still think that another thing is bound to happen and I apprehend 
maybe some of you gentlemen will disagree with me. But with the in- 
crease of work by the Motor Carrier Act and now by the Water Carrier 
Act and in all probability the increase of work that is sure to follow if 
we are given a Part IV having to do with forwarders, the burden is 
going to become too great for the members of the Commission to deal 
with many of the details of the work that we now do. I think inevitably 
the Commission will be forced to delegate more of the minor matters 
of our work to boards within the Commission, but of course, with the 
right of appeal to the division handling the matter or ultimately to the 
Commission, if deemed necessary. 
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Friends, I am afraid I have taken more of your time than I should 
this morning, but, as I said in the commencement, I wanted to give a 
little more publicity to what my friends in Washington on the occasion 
I have mentioned said we had given insufficient publicity. But I want 
to say this, that of course in all that I have said I have been dealing 
with the instrumentalities, so to speak, through which the Commission 
must work, or, in other words, the tools of the Commission. Now I feel, 
of course, that the personal equation, after all, is the fundamental thing 
in all of the work of the Commission, and I am sure you gentlemen are 
all perfectly familiar with the tremendous growth in the work of the 
Commission and its importance to the public generally, as we had first 
jurisdiction over rails and then jurisdiction over motor carriers, and 
now jurisdiction over water carriers, and with the possibility of still 
further extension of our powers; that the work of the Commission is 
more difficult, more complex, and, as I said, more important after all 
in the effect that it has upon the welfare of the public generally. 

I appreciate that with those burdens necessarily on the Commission 
itself, it should command men of the very highest integrity and men of 
outstanding ability. While that goes as to the Commission, I think it 
is also true very largely of the members of the staff upon which the mem- 
bers of the Commission are compelled to lean so heavily in the per- 
formance of their duty. 

May I say, friends, that however lacking in ability the present 
members of the Commission may be, I know that as long as the Com- 
mission can command the help and the assistance of a Bar such as I have 
the honor of addressing this morning, in no event can the work and the 
efforts of the Commission be entirely in vain. I thank you! 











Remarks of Honorable Thomas F. Woodlock,* 


Editor, Wall Street Journal; 
Former Interstate Commerce Commissioner. 


I don’t like public speaking. It’s much safer to write it. Besides, 
five minutes of those strictly spontaneous and sparkling impromptus 
which occasions like this demand from the toastmaster require an un- 
conscionable time of laborious preparation. But I promptly accepted the 
permission granted me to intervene in the present proceedings for I 
thought I could get something out of them for myself. As you know a 
claim for ‘‘reparation’’ is an indispensable part of a right-minded inter. 
venor’s pleadings, and I think I can collect my ‘‘reparation’’ as I go 
along. 

First I wanted the opportunity to meet once more with old friends 
and renew the memories of past sunny hours in their company. It has 
been a real pleasure for me to look around this room and recognize so 
many familiar faces. The scene has vividly recalled to me the happy 
days we spent together in years gone by in the hearing rooms on Penn- 
sylvania Avenue. Particularly has today’s gathering brought back to me 
a vivid picture of the delightful party we had with the Hoch-Smith grain 
ease of a dozen or more years back, when we foregathered for fifteen 
consecutive days of unrestrained wit, merriment and good fellowship— 
with not enough logic to spoil the show—all in delightful Washington 
summer weather. There is a memory that sweetens an old man’s imagi- 
nation! Nor does the fact that today you are not doing the talking 
completely spoil my pleasure in its evocation. 

Secondly, I would like to establish my claim to an earlier interest 
in the Interstate Commerce Commission than that of all but a very few 
in this room. In 1887 when the law was being debated in Congress I 
was well on the way on my business career as a clerk in a London stock- 
broker’s firm. The firm’s customers were heavily interested in American 
railroad stocks in which there was then a large market in the London 
Stock Exchange. I heard a good deal about the bill. Naturally I was 
hazy as to its details but what I heard quite convinced me that it would 
be a catastrophe if it passed and fine if it didn’t. Many, many years 
later, when, as Koko says, ‘‘by a set of curious chances’’ I found myself 
a member of the Commission, there would suddenly arise from the long 
past that memory of my youth. More than once when, sitting mute upon 
the bench, enthralled by your eloquence, and even more often, when I 
was sitting with my brethren around the conference table, I would with- 
out any warning hear a small voice whispering in my ear, doubtless that 
of the devil, ‘‘Maybe you were right!’’ But I always rejected the temp- 
tation for I knew that we were loyally following the fundamental law 
of human progress. You aided us manfully in the necessary ‘‘trial”’ 
after which it was relatively easy for us to supply—unassisted—the 
equally necessary ‘‘error.’’ You did your job and we did ours and 
“*progress’’ followed—at least I hope it did. 
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But the compelling temptation which caused me to leap like a 
hungry trout unhesitatingly at McCollester’s fly was that I wanted badly 
to stand up in public and say a word for my friend, Joe Eastman. 

In his long career of public service I doubt that he ever had a col- 
league whose traditions, ‘‘slants,’’ views, prejudices—I suppose we must 
all admit that we have some prejudices—were so comprehensively dif- 
ferent from his own. I think I may claim to have presented to the Senate 
Committee on Interstate Commerce about the most complete collection 
of disqualifications for an Interstate Commerce Commissioner that it 
had ever looked over. My ‘‘record,’’ as I told President Coolidge when 
he asked me if I would take the job, was simply appalling. I need not 
recite the details, most of you know them. I told the President that I 
could not be confirmed, and to this day I have never quite understood 
how and why I got by. Now I least of all men, who had long watched 
Commissioner Eastman’s work, could not blame him if he wondered when 
he and I sat down together—in Division 4 of all places—what the cat 
had brought in. 

Well of course we differed, we differed good and plenty as the files 
show. But as the months went by and I learned to know Commissioner 
Eastman my respect and admiration for him grew. I had always known 
him for a man of utter honesty, complete courage and incredible indus- 
try. All those qualities had been manifest in what I had seen of his 
work before ever I saw himself. But the intimacy of our almost daily 
contacts, sharpened as it was by our fairly frequent differences, gave to 
those qualities the final touch of personality, brought them to life, so to 
speak, and completed my understanding of the man. You all know his 
work as Railroad Coordinator and as Chairman of the Commission. To 
me his appointment as the one and his choice by his colleagues as the 
other were as plainly inevitable as a process of nature. I have in my 
time known at least one of the first three Interstate Commerce Commis- 
sioners, Aldace Walker, and in the last nearly fifty years I have known 
a good many of the successors of those three. The roster of Commis- 
sioners is a notable one. Many of the names on it are familiar to students 
in our colleges today. If there is one thing sure it is that students 
many a long year from now will learn to know the name of Joseph B. 

Eastman, for if they don’t they won’t know much about the history of 
our railroads in these amazing times. If there was ever a master of the 
job assigned to the commissioners fifty-four years ago, he is one—and 
I thank President McCollester and the Practitioners Association for the 
opportunity to say so here today. 
Gentlemen——the Honorable Joseph B. Eastman. 





Comments on the Past Year * 


By HonorasB.eE JosepH B. Eastman, Chairman 
Interstate Commerce Commission 


Again it is my privilege and pleasure to address an Association with 
which the Interstate Commerce Commission has the closest of relations. 
Our mutual business brings us together, and we know each other very 
well indeed, perhaps too well at times. So you have a pretty good idea of 
the way my mind works and of its contents, and it is quite unlikely that 
anything that I shall say will come to you by way of new revelation. Not 
long ago a very fine Chinese boy called upon me to ask all sorts of ques- 
tions about transportation. He was most appreciative and afterwards 
sent me a letter on which were inscribed four large Chinese words mean- 
ing ‘‘Happiness, Longevity, and Continued Good Health.’’ This, he 
said, was a ‘‘classical phrase of congratulation, especially to old gentle- 
men of high rank in the government.’’ It is in that capacity that I 
address you. 

Your officers forced me to give a title to this talk long before I got to 
the point of putting my thoughts in order. The title which I chose gives 
extraordinary opportunities for prolonged discussion, but that need not 
unduly alarm you. I shall confine myself to a few topics which seem more 
or less appropriate to the occasion and to the profession which you 
practice. 

As you know, much attention has been given during the year by a 
committee representing the Attorney General of the United States and by 
the Committee on the Judiciary of the Senate to the subject of the pro- 
cedure of administrative agencies like our own Commission. We were 
very fortunate in having in our number a Commissioner who has been a 
deep student of this subject, namely, Commissioner Aitchison. He took 
the laboring oar for us, and I know you will all agree, as we do, that he 
made a brilliant and thorough presentation before both committees. We 
were also fortunate in having an Association of Practitioners which was 
fit, willing, and able to follow on with a discussion of the subject by 
representatives who knew whereof they spoke and who could and did 
speak both forcefully and effectively. 

The time which has been spent in this study of the procedure of ad- 
ministrative agencies has been well spent, and I am hopeful that good will 
come of it. Yet there is something that I have been itching to say for 
some time, and I take this opportunity to get it out of my system, al- 
though not without hesitation. because it might be misunderstood. Let 
me assure you at the outset that I intend no personal criticisms or reflec- 
tions, and have no horrible examples in mind, and certainly not my own 
Commission. What I shall say should be regarded as the wholly abstract 
observations of an old gentleman who has been in the public service for a 
very long time. 

Procedure is important, but the man behind the procedure, like the 
man behind the gun, is of far greater importance. Good men at the head 
of an administrative agency will do a good job under a very defective 
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law, while poor men will make a mess of a perfect statute. Good men, 
also, will not find much difficulty with procedure. After all, the funda- 
mentals are simple. In controversial matters they boil down to a fair 
hearing of all interested parties, the consideration of the evidence with 
an open mind reasonably free from prejudice, a decision based on the 
record, and a report which will present the facts fairly and accurately 
and give adequate information as to how the decision was reached, all 
this to be done as promptly as possible and with the aid of a well-chosen 
and trained staff. 

The selection of the men who are to carry on the work of administra- 
tive agencies is not only of prime but of paramount importance. It 
transcends any consideration of procedure. Get the right men and they 
will take care of the procedure. But procedure, however good, cannot 
possibly take care of wrong men. My observation, which has extended 
over several administrations of the Federal government and many in the 
States, is that far too little attention has been paid to this paramount 
problem of getting and keeping the right men in these tribunals. I know 
how hard it is for executives to keep politics out of appointments, and to 
a considerable extent that may be a necessary evil. But it is not a neces- 
sary evil when it comes to the powerful administrative agencies which 
have become so vital a part of complex modern government. It is entirely 
possible for an executive to keep politics religiously out of the appoint- 
ment of the men who head these great agencies, and in my judgment his 
State or his country will applaud and support him for so doing. 

And this is not all. The men who command these agencies must of 
course be honest, intelligent, industrious, and experienced, if they are to 
do good work, but even that is not enough. I suppose that no human 
being is wholly free from bias or prejudice, but these men ought to have 
a subnormal rather than an abnormal amount. A zealot with a cause is 
a socially useful person, but not as a member of an administrative agency. 
Nor is it desirable to have as a member any one who regards himself as 
the representative of any particular section, faction, or group. He is a 
servant of the public at large, and there is no room for divided allegiance. 

I have no quarrel with those who are concerned about procedure. 
Like Abraham Lincoln’s rat hole, it will bear looking into. They should 
be careful, however, not to mistake the symptom for the disease, and my 
own observation, over more years than I care to count, leads me to the 
view that the seat of the disease, where one exists, is very apt to lie in 
personnel. As a matter of fact some of the remedies which are currently 
proposed for procedural troubles are in reality based on this very thought. 
Those who wish a court review of the findings of fact of administrative 
agencies hope for better luck with the personnel of the courts than with 
the personnel of the commissions. Those who propose an Office of Federal 
Administrative Procedure hope through the superior personnel of that 
new agency to correct the shortcomings of the personnel of the existing 
agencies. 

Respectfully I suggest that a direct approach to the root of the evil, 
so far as one exists, might be better. These agencies or committees which 


are created to supervise, correct, or improve existing agencies remind me 
of the old rhyme: 
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Big fleas have little fleas upon their backs to bite ’em. 
Little fleas have lesser fleas and so on ad infinitum. 


The success of such overhead, supervisory agencies depends, again, wholly 
on the merits of the men who are selected to head them. At best such 
agencies are an expensive way of helping somewhat a situation which is 
in need of correction. At worst they are an infernal nuisance and a sheer 
waste of both time and money. Why not deal directly with this matter 
and use the power of appointment and reappointment as a means of cor- 
rection, where necessary? It is for that very purpose that terms of office 
were made to expire every now and then. However, going back to the 
thesis with which I started, I hasten to add that this remedy will not cure 
unless the standards of selection are high. 

So far as the Interstate Commerce Commission is concerned, it has 
tried to gain benefit from all this intensive consideration of procedure by 
improving its own where opportunities have been disclosed. Just at 
present, as you know, we are engaged in revising our Rules of Practice. 
Commissioner Aitchison is to give you his thoughts on that matter this 
afternoon and I know that he will go into it thoroughly, in accordance 
with his custom. All that I shall now say is that we appreciate and 
expect to profit from the help which has been given us by a committee 
representing the Association of Practitioners. It has worked diligently 
and well. 

Remotely related to this subject of procedure is another matter 
which has arrested my attention of late. There seems to be a growing 
tendency for departments of the Federal government to create sections, 
well manned with economists and lawyers, to represent the interests of 
particular groups, such as the farmers or the producers, or consumers of 
bituminous coal, in proceedings before administrative agencies. At all 
events we have had the benefit of participation by such representatives on 
several occasions. It is always a pleasure to hear from them, and they 
conduct themselves ably. Yet I have some doubt whether this is in all 
respects a sound tendency. 

Probably I shall strike a responsive chord in this assemblage when I 
suggest that these various groups of the population are well able to take 
care of themselves. They should continue, it seems to me, to be self-reli- 
ant, hire their own counsel and experts, and fight their own battles. 
They ought not to expect Uncle Sam to do all this for them out of taxes 
or borrowed funds, and I doubt, as a matter of fact, whether that is 
either their expectation or their wish. The more the people of this coun- 
try look to Washington to do for them what they are able to do for them- 
selves, the more they will lose in strength, resolution, and moral fibre. 
It is a debilitating habit which ought not to be encouraged, much less 
promoted. It may also be questioned whether counsel for the govern- 
ment, which represents all the people, may appropriately present frankly 
partisan evidence and arguments in behalf of one particular group. 

As we look back over the past year, however, the one thing which 
stands out and in the light of which everything else pales into insignifi- 
cance is what the country is undertaking to do in the way of national 
defense. I am not equipped to make a national defense speech, but 
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some of the incidents of the program extend to our Commission, and upon 
these I may appropriately comment. 

Washington, as you know, is now a badly congested spot. Elbow 
room is at a premium, and it has been suggested that the headquarters of 


lly some of the old-line agencies ought to be moved to some other city to 
ch make way for the emergency units. The Commission has been men- 
is tioned in that connection, and I gather that it would be welcomed by the 
er real estate circles of either New York or Chicago, to say nothing of other 
er hospitable cities. We looked into that matter. Of course whatever na- 
r- tional defense requires must be done, but the Commission has already 
ice placed in the field and out of Washington as many of its staff as the 
he efficient conduct of the work permits. The place for its central head- 
re quarters is clearly at the seat of government. For many reasons, which 
it is unnecessary to explain to this audience, these headquarters cannot 
as be removed from Washington without serious loss of efficiency and detri- 
by ment to the work, and I sincerely hope that no such transfer will be neces- k 
at sary. 
“e. We may be affected in another serious way by the national defense 
Lis program. Already there is a demand, which is continually gathering 
ce force, that non-defense expenditures be cut to the bone by as much as one 
id billion dollars or more. With that demand I have much abstract sympa- 
ee thy, but, as is always the case, it takes on a different aspect when it gets 
ly too close home. The Commission cannot suffer any substantial cut in its 
appropriation without grave damage to its organization and its work. 
er Our staff has for some time carried an overload rather than an underload. 
1g It may be that the superior claims of national defense will make it neces- 
S, sary that our work suffer, but naturally we have difficulty in facing such 
of a prospect without dismay. 
of Those who talk so blithely about cuts in non-defense expenditures 
i sometimes fail to realize, I think, what such a cut means to an agency 
m like the Commission. Our money is spent mostly for labor. If we are 
y given less money, it means that our staff must be cut down and that men 
] who have chosen our work as a career must sacrifice such employment. 
That will be a sad day for them and for us. If it should come to pass, I 
I shall watch with much interest those statesmen who have been so con- 
ce cerned, on grounds of humanity, to provide dismissal compensation of a 
i- very liberal character for the politically-powerful railroad employees who 
S. suffer loss of employment because of economy programs. Will these 
eS statesmen be equally concerned to provide similar protection for the less 
18 politically-powerful employees of the government, for whom they have a 
n- more direct responsibility ? 
n- The Commission has had and is having its share of defense activities. 
e. We have not indulged in any beating of the drums nor sought to take the 
88 lead from any one else to whom it seemed to have been given. Our only 
n- desire has been to cooperate and make our efforts as useful and effective 
y as possible. Adequate and efficient transportation service is plainly a 
most vital part of the national defense program. Commissioner Johnson 
h will discuss that general subject before you tomorrow morning and will 
i- tell you what we are undertaking to do and the plans that we have for the 


al future with respect to railroad service. All that I shall say is that so far 
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the railroads have functioned admirably and they have had wonderful co- 
operation from the shippers of the country. The air has been full of dire 
forebodings of a break-down of railroad service, but thus far the prophets 
of disaster have been pleasantly disappointed, and I think it fair to say 
that the railroads have performed as well as any part of the national 
defense mechanism. However, the margin of safety has been none too 
wide, and it is not impossible that serious trouble may be brewing for 
the future. It is of first and foremost importance that the railroads, and 
indeed all the transportation agencies, should not by any lack of materials 
be deprived. of the early use of the new equipment which is on order, and 
that they should not be prevented by any similar lack from keeping their 
present equipment in good condition. It is essential, also, that the ship- 
pers of the country maintain in full vigor their splendid spirit of coopera- 
tion, and they may be called upon to submit to various expedients in the 
handling of traffic which so far have not been necessary. 

However, the railroads are far from being the only carriers that play 
an essential part in the transportation service which is so vital to the 
national defense program. The water carriers, the pipe lines, the trucks, 
the busses, and the urban rapid transit and electric railway systems also 
have leading roles. Other agencies of the government have more immedi- 
ate responsibility for the water carrier and pipe line situations, but the 
Commission has been working in close cooperation with our good friend, 
Ralph Budd, on truck, bus, and local transit problems. We have the 
only field service in the Federal government which is in close and im- 
mediate contact with these carriers, the unique value of that service has 
been recognized, and it is being put to good use. Commissioner Rogers 
has the laboring oar in this work, and he has been hard at it all summer. 
As you know, he is the chairman of a central committee on which all types 
of these carriers, both for-hire and private, are represented, and also other 
departments of the government. Supplementing this central committee 
are similar regional committees, each headed by one of the district direc- 
tors of our Bureau of Motor Carriers. They have been working diligently 
on the subject of priorities for the materials necessary to the construc- 
tion of new and the maintenance of old equipment, and upon all manner 
of plans for the more effective use of the motor carriers in the event of 
emergency needs. I doubt whether the country fully appreciates how 
much and what an important part of the defense transportation load has 
already been carried by these motor carriers. They have been a tremen- 
dous help to the railroads, whether or not the latter recognize that fact, 
and the great flexibility of motor carrier service will give them an even 
greater value if serious congestion in transportation should develop. The 
— of England, under conditions of actual warfare, confirms this 

act. 

The Commission has been useful in other ways. Our accountants and 
examiners have helped and are helping Congressional investigating com- 
mittees. Our tariff men have contributed to the expeditious publication 
of numerous emergency rates. Our Bureau of Valuation has supplied all 
manner of information at the request of defense agencies. Our Bureau of 
Statistics has loaned men to such agencies. Temporary authority to serve 
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army camps and munitions plants has been granted to a multitude of 
motor carriers. And so I could go on. 

While the title of this talk is limited to the past, I am impelled, be- 
fore I close, to say an all too inadequate word about the future. This 
country is engaged in the most gigantic undertaking in the production of 
the means and munitions of war that the world has ever seen. Spread 
over a period of years it would still be a gigantic undertaking, but it is 
on the way to be accomplished in the equivalent, for a nation, of the 
twinkling of an eye. In the meantime, much of the world is locked in 
combat of destruction which we hope our own preparation may bring to 
a righteous conclusion. So far the huge effort that we are making has 
brought to the country in general little more than the feverish pleasure of 
an apparent prosperity which it has not enjoyed for ten long years. The 
pain of paying for this tremendous and sudden shift in our economy to 
the production of the means of destruction is yet to come. That the pain 
will come we may be sure, and we shall all feel it acutely in one way or 
another, even if we are spared the sorrows of actual warfare. I believe 
that the country will endure bravely whatever it has to suffer, but I could 
wish that it had a keener realization of what is probably in store. 

Even after the destruction is over and the blessings of a righteous 
and enduring peace have come to the world, as we must all believe will 
happen, the pain and problems of a terribly ‘disrupted economy will still 
remain. We cannot expect a return to the manner of life which pre- 
vailed when some of us were young. And yet it may be that it will be 
possible to attain ultimately an even better way of life, given as gigantic 
and cooperative an undertaking on the part of our country in preparation 
for life and production as that on which it is now embarked in prepara- 
tion for death and destruction. This will be a challenge to all of us, and 
it makes the problems on which you and I have been working these past 
years seem trivial by comparison. Fortunately emergencies have a way 
of developing by force of their own stress the strength to meet them. We 
may be hopeful that from all of the blood, tears, toil, and sweat of these 
present times a new creative capacity will evolve which will be put to use 
by a race of men made harder, stronger, braver, and truer by the very 
storms of the tribulation which is certain. We may also be hopeful, as a 
group particularly concerned with transportation, that as a result of the 
great stimulation which always comes to transportation in war and 
preparations for war, it will contribute vitally to the new era. May you 
and I be of some help in bringing about that happy result. 

I thank you again for the privilege of addressing you and for the 
constant help which you have been to the Commission of which I have 
the honor to be chairman. 











The Rules of Practice and Work of the 
Interstate Commerce Commission * 


By Honorasie Crype B. ArrcHison, 
Interstate Commerce Commissioner. 


President McCollester suggested the first part of my title, and I ad- 
ded the remainder. The reason for the addition will be developed. 


I 


You know that another of the successive revisions of the Commis- 
sion’s rules of practice is under way. 

To discuss the pending revision in detail now would require more 
time than is available. A review of the pending revision would be both 
sketchy and premature. 

The last prior general revision was five years ago. Thereafter from 
time to time the Commission has promulgated various detailed supple- 
mental ‘‘special instructions,’’ special rules of practice under the Motor 
Carrier Act, and rules governing joint board procedure. 

The enactment of extensive new and amendatory legislation in the 
Transportation Act of 1940 has led to a general expectation that the 
practice rules would be revised to meet the Commission’s new duties 
and to conform the preexisting practice to procedural changes made by 
that Act. A great deal of study has been given within the Commission 
as to the need for revision and as to what changes should be made. 
Eventually there was evolved a rough draft of a code of rules, which, 
together with expositions of the reasons for any proposed changes, was 
furnished to the special committee of this Association, consisting of 
Messrs. LaRoe, Turney, and Miller. Thereafter extensive and intensive 
comments were submitted by the Practitioners’ Committee, and were 
carefully studied. Then followed a series of all-day conferences between 
all members of the committees of the Commission and the practitioners. 

While tentative agreement has been reached with respect to most 
of the proposed rules, entirely without prejudice to further consideration 
after a later open discussion of the draft by the public, the preliminary 
work draft is yet incomplete. 

The details are therefore not yet available, but it is in order to refer 
in advance to some live topics which will certainly arise, and all of us 
should be giving them consideration. When the details come to the stage 
of open discussion, we will need mature criticism and advice. 

The first question is whether there should be any revision at all. 

I am strongly of the view that there is nothing radically wrong with 
the general theory of the existing rules. The Commission’s procedural 
methods recently have come through three searching ordeals, unscathed 
save in minor details, and have generally been commended. I refer to 
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the studies by the experts of the staff and members of the Attorney 
General’s Committee; the long series of hearings before the Hatch sub- 
committee of the Senate ; and the independent inquiries addressed whole- 
sale to members of this Association by its officers and committees. The 
predecessors of the present Commissioners wisely developed a generally 
sound system of practice, so adaptable as readily to fit new duties with 
but little need for modification. 

The existing rules are somewhat scattered, as I have shown. Then 
too, some of the rules have been made obsolete by changes in the law, 
and some should be extended to fit new procedures required by the 
Transportation Act of 1940. 

The next question is arrangement of the rules. Much could be said 
for retention of the present numbering system, which is familiar, even if 
bunglesome. However, as new rules have been adopted since the general 
revision made in 1923, they have been inserted somewhat arbitrarily 
where they could go in. The rules therefore lack a unity and consistency 
of design as a whole, but despite this, most of those who use them have no 
trouble on this score. If redesigned to conform to a more consistent 
outline, there will be considerable renumbering and possibly a radical 
change in the whole system. The use of a decimal system has been sug- 
gested. Another consideration is that for publication in the Federal 
Register and the codification of Federal regulations, the rules must follow 
a certain prescribed form, and the sequence of numbering and lettering is 
laid down in these regulations and can not be departed from with- 
out the approval of the Director of the National Archives. 

Another question is whether the rules stated in the code shall be those 
which are of very general application, to be supplemented by special in- 
structions in particular classes of proceedings, or if all special instruc- 
tions shall be merged into one comprehensive and rather detailed practice 
code. 

The past usage has been that as new duties have been cast upon the 
Commission, it has been considered wise to treat proceedings thereunder 
as governed by the general rules of practice, except as to new procedural 
problems. To the extent that experience is lacking and the procedural 
methods are untried, such proceedings have been governed by special 
instructions during the experimental and development periods. These 
special instructions have taken on formality and definiteness as the prac- 
tice has become stabilized, finally are expressed in the general rules. 
Some of the special instructions have persisted for a long period, and some 
are still in effect. Much can be said for recognizing the maturity of the 
practice in finance and motor carrier cases and for merging the special 
instructions and rules with the general rules. 

Another question is whether the rules of practice should attempt a 
general statement of the rules of evidence, including official notice, ap- 
plicable in formal proceedings. We may well doubt the legal power of the 
Commission to do more than regulate the merely procedural incidents in 
the production of evidence, as distinguished from its right to alter or to 
refuse to follow the substantive rules which are wrapped up in the con- 
stitutional concept of due process of law, and of freedom from arbitrari- 
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ness of action. In considering this question as to a practice rule as to 
evidence, we must have in mind the new rules of civil procedure adopted 
for the Federal district courts, which have a degree of legal and binding 
effect upon the Commission, if good practice did not in any event require 
them to be followed whenever practicable. There are numerous statutes 
as to the production of testimony which must be taken into account. 
Under the new rules of civil procedure, even State rules of evidence take 
on a degree of significance. The subject bristles with difficulty. The 
attempt to give definite form to a practice which has been very free and 
flexible, and to determine what changes shall be made, and what form or 
words shall be employed to state them, promise a difficult and contro- 
versial task. 

Next, we will have suggestions pressed with much vigor by some of 
our critics, for the adoption of a system which will make greater use of 
informal methods of proof, while preserving the substantial rights of the 
parties. This means the greater use of affidavits, professional statements 
of counsel, public documents, full recourse to matters within the Com- 
mission’s own files; and provisions for proceedings in the nature of 
discovery, or calling upon adverse parties to admit the validity of cer- 
tain documents or statements of fact, without further proof, and like 
expedients. These plans contemplate the greater use of ex parte state- 
ments and prehearing conferences, and calls upon the parties. A some- 
what subsidiary question is as to whether more definite encouragement 
shall be given for the greater use of depositions, particularly upon 
written interrogatories. Shall the parties themselves in the first instance 
control the taking of their depositions, and at what stage shall the 
directive or approbative authority of the Commission be applied? Neces- 
sarily these suggestions again raise the question whether the modified pro- 
cedure formerly suggested by the Commission and never thoroughly 
tried out,’ or some other new form of expedited procedure shall be given 
a thorough experimental test. 

The suggested wider use of the prehearing conference as a means 
for simplification of the issues and lessening the area of conflict as to the 
facts seems attractive, and the plan has met with signal success in some 
of the courts, and before certain administrative agencies. The Commis- 
sion’s own valuation conferences as to engineering, land, and accounting 
details are cited as pointing to a form of procedure which was successful 
and could be used to advantage much more widely. But the Commission 
deals with many kinds of proceedings, and the issues raised cover a vast 
territory. In those cases where a successful prehearing conference would 
be of the greatest help, the issues are always broad, and there is complete 
uncertainty as to what representations will.be made by those who prop- 
erly come in after the start of the cases. These difficulties are a char- 
acteristic of the Commission’s jurisdiction. Like difficulties do not exist 
in the classes of proceedings which come before the courts. Anything 





1 The reference is to the plan outlined in the annual report of the Commission 
for 1924, p. 7 (summarized, 3 Inters. Com. Acts Ann., 1823-4), and not to a special 
procedure in motor carrier cases sometimes called “modified procedure.” 
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which holds promise of more clear and concise records in Commission 
eases is more than merely alluring: it takes on the pleasant hues of a 
rainbow of hope in the eastern sky. 

These questions are fundamental, and over-shadow mere details. 
The Commission needs light upon each of them, and I now pose them for 
your careful and matured consideration before the Commission acts 
upon them. 


II 


I do not minimize the importance of revision of the rules, and all 
must weleome any device which will make the practice more simple, 
direct, speedy, and comfortable. But I submit that there are other 
features of the Commission’s work which are of greater moment to the 
practitioner.” 

Members of this Association are primarily interested in prompt and 
intelligent decision of their formal controversies. General practice rules 
are intended to facilitate such decisions. The Commission, however, does 
riot have the free choice of procedural methods that is generally assumed. 
The formal regulations which it prescribes in its own discretion make up 
but a small fraction of the aggregate of the directions and specifications 
as to its procedure. There are constitutional requirements as to due 
process of law, and as to the separation of powers, which absolutely con- 
trol the whole pattern of administrative procedure. In some cases the 
right to a hearing is implicit. We have the constitutional distinction 
between the adversary proceedings and cases wherein a privilege is 
sought, or where action is merely advisory. We are required to construe 
statutes so as to avoid conflict with the Constitution, and, indeed, so as 
not even to raise a question of constitutionality if it can be avoided. 
However, they tell us the Constitution means what the judges say that it 
means. What constitutes due process of law is for courts to define, and 
their definitions may change with the years. They decide that certain 
actions may be taken only after hearing those affected, and they have the 
final word as to the specifications for a valid hearing. 

The statutes which confer powers upon the Commission to act are 
replete with directions as to procedure. To an amazing extent these acts 
go into meticulous procedural details. The interstate commerce act 
contains a general catch-all grant of authority to the Commission to make 
or amend such general rules or orders as may be requisite for the order 
and regulation of proceedings before it, and scattered through this and 
other acts are a number of specific authorizations for rule-making. But 
the Commission’s rules can not run counter to these statutory directions, 
and persons affected have an enforceable right to compliance by the 
Commission with statutory procedure. 





2 The discussion which follows is in complete harmony with the undoubtedl 
sound statement by Chairman Eastman in his address to the Association whic 
preceded presentation of the present paper, that selection of the personnel of the 
administrative agencies “transcends any consideration of procedure.” This dis- 
cussion is on the assumption that the agency is as it is. 
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The courts interpret the statutes which the Commission administers, 
Perhaps it is not actionable contempt to state a feeling that at times even 
the best of courts has gone beyond the filling in of details and determining 
doubtful language in the statute, when it has been dealing with a question 
of administrative procedure. The modern tendency is for the courts to 
try to deduce what the legislature would have enacted if it had thought 
about it. 

So much for the influence of the Constitution and statutes, as inter- 
preted by the courts. In a perfectly legitimate and entirely constitu- 
tional way, the Executive department exercises a considerable influence 
upon the procedure of all the administrative agencies.* For illustration, 
whether the Commission may be able to carry on an experiment with the 
modified procedure as previously suggested, will depend upon the 
amount and earmarking of its budgetary allowance, as approved by the 
Budget office in the Executive Department. The size and earmarking 
of the budget may control whether hearings shall be in the field or in 
Washington, and whether certain lines of inquiry and administration 
should be undertaken, and, if undertaken, whether the inquiries shall be 
full and in usual form, or by short-cut methods. The Executive direction 
may take specific form, such as the regulations for publication in the 
Federal Register, and these directions carry the authority of the act of 
Congress which empowers the President to issue them. 

The convenience and mutual understandings, habits, and customs 
of the parties and their counsel, and the convenience and engagements of 
the hearing officers as well, all powerfully influence the practice. No code 
of rules can alter these customs materially. 

After all these procedural demands of the Constitution,.the statutes, 
the courts, the executive department, and the customary law of the agency 
have been satisfied, there remains an area in which the general and 
special rules of practice may operate. The practice rules are designed 
mainly to prevent abuses. Those practitioners who are instinctively 
courteous and fair, and who are well trained in the art of controversy, 
have little need for most of the restrictions upon conduct which we find 
in rules of practice. 

The fact is, that with an administrative agency bound by all of these 
rules of outside origin, ranging from the Bill of Rights to informal under- 
standings of counsel, the essentials of a workable practice code could be 
made simple. The first rules of the Commission could have been printed 
in about one column of the New York Times. Even after the Mann- 
Elkins Act of 1910, when the Five Percent Case came on, despite the 
extended jurisdiction of the Commission, the rules of practice covered 
only about 12 or 13 pages. The reason for the expansion of the rules to 
the present size is to be found partly in the additional duties and new 
classes of proceedings ; but the rules came to their present text-book size 
following the influx of many non-law-trained practitioners at the end 
of Federal control. I raise the question, without answering it, whether 
conditions now permit simplification of the rules of procedure, by omis- 





8 The address of the Chairman stressed the paramount influence of the President 
in selection and keeping of the right men in the administrative agencies. This dis- 
cussion deals with the influence of the Executive in other respects than by the process 
of selection of men. 
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sion of that which is repetitious of the statute, and by omitting directions 
as to good behavior and fair play which should be implicit among gentle- 
men engaged in controversy before a tribunal possessed of authority and 
dignity. 


Ill 


The final point is of utmost importance in securing that competency 
of action by the Commission which the rules are intended to facilitate. 
The point may at first seem unconnected, but it is directly connected 
with the subject matter with which the rules deal. I emphasize again 
that I am speaking only my own mind, without the benefit of conference 
with my colleagues. 

The members of the Commission daily are confronted with an 
enormous volume of administrative detail which insistently demands from 
them a wholly disproportionate part of their time, attention, interest, and 
energy. It is today a more important problem to find means to lift from 
their shoulders a substantial amount of this unnecessary burden of 
pressing detail than it is to effect a revision of the rules of practice so 
perfect as to evoke the admiration of savants. These matters of detail 
and routine are important, and they must not be slighted or ignored. 
They are properly within the jurisdiction of the Commission, and should 
be disposed of rightly and promptly by competent, responsible authority 
acting within the interstate commerce act, and the Commission itself 
should continue to carry the ultimate responsibility for the performance 
of these duties. 

Few among us comprehend the volume and variety of matters which 
come to the personal attention of the individual commissioners for the 
vitalizing touch of their votes. I shall give a few facts, based upon the 
official record of my own acts, which may be significant. 

But first as to the work of the Commission in the aggregate. The 
tasks of the Commission are many and so varied, and deal with an enor- 
mous number of persons and subjects, and cover a territorial extent. It 
requires at the top of the organization a first rate job of commercial and 
administrative engineering to plan an efficient machine and to keep it 
going. Commissioner Clements once told me the work of the Commission 
was like trying to empty a chute: dispose of one matter, and another 
came down. The nature of the work has changed much in the intervening 
24 years, but the simile still holds good. There is an important qualifica- 
tion: Judge Clements had in mind one chute—rate making: now there 
are many different chutes which simultaneously bring things down upon 
the individual commissioners. 

For another purpose I recently compiled a partial list of matters 
acted upon during the reporting years 1939 and 1940, as shown in the 
Commission’s annual reports. I considered primarily matters of a 
generally formal character, regardless of the style of the proceeding, 
and was directly concerned with proceedings affecting the rights, duties, 
or liabilities of persons outside the organization, which require the use 
of discretion, either directly by the Commission or delegated by it as 
permitted or required by law. In the reporting year 1940 there were 
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more than 130,000 such matters. The 1939 figures were about the same, 
This computation did not attempt to include any of the very numerous 
matters acted upon which fell outside these limits, such as reports to 
Congress or its committees, matters of information and research, and 
personnel matters within the organization. Some of these omitted 
matters were troublesome and time consuming and required the exercise 
of a high degree of discretion. 

Coming to my personal experience: I have made an analysis for 
May, 1941, which included 23 full working days, if we equate half-days 
and omit Sundays and holidays. The analysis took account only of 
‘‘incoming’’ as distinguished from ‘‘originated’’ matters, and did not 
include my personal contribution to the flood. Nothing was included 
which did not call for the exercise of official discretion and responsibility, 
and affected the rights or duties of some person outside the organization. 

In this month there were circulated for personal consideration and 
vote 37 formal reports. These included a bitterly contested reorganiza- 
tion of a class I railroad, a complete code of safety rules, and varying 
types of rate cases, both complex and simple. This is the kind of work 
which is particularly of interest to the practitioner, and the kind of work 
with which the rules of practice deal. Study of the records and briefs 
in these cases, plus similar work upon the Commissioner’s own docket, 
well could have absorbed the entire time of a conscientious man. Doubt- 
less many persons think that is all a Commissioner does. 

But dealing with these formal cases was only a part of the work 
expected of him. All day long, and every day, whether he was in his 
office or upon the bench or out of town, a steady stream of other matters 
poured into his office, urgent in character, under high pressure, demand- 
ing action forthwith—‘‘or else.’’ Non-action upon them was itself action. 

If these matters had been spread uniformly through the month, this 
Commissioner would have found on his desk for action a contested sus- 
pension request every 48 minutes, 201 altogether; a group of petitions 
for rehearing and replies every 1 hour and 35 minutes, 100 in the aggre- 
gate; a fourth section application (not including reports on those 
formally heard) every three hours, or 54 in all; a formal report of the 
Commission or his division every six hours; and the papers of an appli- 
cant for admission submitted for scrutiny every hour and a quarter, a 
total of 126; and twice a day an abstract of the special permission appli- 
cations and action thereon taken in his name by trusted subordinate 
officers. The aggregate is 529 matters upon which his speedy action was 
required. Matters such as these do not come neatly spaced, and they are 
of all degrees of complexity and voluminousness. They often are 
**bunched’’; they frequently come to attention close to the dead-line 
for effective action; only rarely can they severally be anticipated. This 
may be stated differently : without including the applications for admis- 
sion to practice, during the month of May last, on the average of every 21 
minutes there was brought to the Commissioner for consideration and 
action a contested suspension protest; a fourth section application, a list 
of special permission applications succinctly digested, a set of petitions 
for rehearing and replies, or a formal report and order of the Commis- 
sion or his division. 
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This enumeration includes only matters of the formal character 
mentioned coming into the office of the Commissioner. Except as respects 
a large part (but not all) of the applications for admission to practice, 
each presented a controversy, actual or potential ; and each involved an 
application of the law, or of the policy or the administrative discretion of 
the Commission, and each determined some of somebodies rights, duties, 
privileges, obligations, or liabilities. No account is taken of the large 
and necessary exchange of views between the Commissioners, or of con- 
ferences with the staff, which involve the preparation of memoranda of 
views, or consideration thereof, as the case may be, and innumerable 
informal personal conferences with persons within and without the 
Commission. 

Every Commissioner has certain continuing administrative respon- 
sibilities assigned to him, such as the day-by-day supervision of the 
policies and administrative machinery of one of the bureaus of the Com- 
mission. He also must keep informed as to many matters of administra- 
tion of the Commission as a ‘‘going concern.’’ With his colleagues he 
must have a responsible share in planning and executing the great task 
of enforcement of a long list of important Federal statutes, and of 
supplying executive direction to a staff of more than 2800 employees. 
He must keep informed as to the progress of his agency and the growth 
of the law. He should keep abreast with the developments in the art of 
transportation and in the national economy. He should have a wide and 
accurate knowledge of commercial geography and of our changing busi- 
ness conditions. In addition to the papers in the matters included in 
the enumeration mentioned, he received about 800 different documents 
and reports, in the month of May, which were submitted for his general 
information. The burden of inevitable correspondence incidental to 
performance of these functions is not taken into account. A considerable 
volume of procedural questions in formal cases requires prompt action, 
and these have not previously been mentioned. All these unenumerated 
matters are time consuming; they are often difficult; and they make a 
constant drain upon the available attention and energy of each of the 
Commissioners. Some of them, such as research and the development of 
imagination and vision, are on the highest plane of official duty. 

So far I have stated conditions as if the Commissioner were able to 
be at his desk continuously. But the period of 23 working days in this 
month must be lessened by time spent in Commission or division confer- 
ences, 4144 days; in argument 244 days—and this was an unusually 
“‘light’’ month; in attendance upon interdepartmental committee ses- 
sions, 1 day; before a Senate committee, 2 days; and in conference with 
state commissioners, 44 day; a total of 10144 days. There was thus left 
only 121% available days in the month, or 87 hours, plus moments avail- 
able before arguments or conferences, or during recess, or after normal 
office hours. 

I have taken this experience as typical, because it is in no sense 
unusual. While the Commissioners carry different assignments of work, 
each one could make a generally similar showing as to the volume of 
matters upon which he is required to act. The matters of a formal char- 
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acter passed upon by Division Five, under the Motor Carrier Act, and the 
finance matters determined by Division Four are numbered by the 
thousands, every year. As to thousands of other matters, all of the 
Commissioners are required to act. Commissioner Alldredge has made 
available a computation as to his own work, July 1, 1939, to October 4, 
1941, during which time he served on Divisions Two, Three, and Five, 
and on two divisions at the same time during two years of this period. 
While he served upon Divisions Three and Five, he had to vote on some 
question involving the exercise of discretion at the average rate of one 
matter every five minutes, time spent in arguments, conferences, personal 
interviews, and the like, excluded. For the entire period he has cast one 
vote every 1214 minutes of available working time, similar deductions 
for arguments, conferences, ete., and Sundays and holidays being made. 
His votes have averaged more than 4,000 a year from July 1, 1939 down 
to date. 

If the members of the Commission are to meet their great responsi- 
bilities, and in fact be ‘‘an expert body’’ and a helpful ‘‘arm of Con- 
gress’’, some means must be found to lessen the burden upon them of this 
unending stream of insistent minor matters. I am not suggesting this as 
a means for making things easier for the men who comprise the Commis- 
sion : they will continue to give their utmost in time and energy, what- 
ever the tasks they have. I will, however, on my own responsibility say 
that it would be a good thing for the country and for the interests before 
the Commission if its members had considerable time for study, for re- 
search, and to permit them at first hand to keep abreast with the growing 
and changing transport problems and commercial needs of the country. 

There are two possible courses which can be followed to the distinct 
advantage of all concerned. One primarily is for the practitioners. 
Cases can be better prepared, and issues can be pared down to their 
essentials. In the heat of controversy, there is too much done which is 
merely in opposition to a rival or competitor of one’s client. There should 
be greater willingness to accept the determination of the first agency 
tribunal, and there is too much of a desire to see that when death occurs, 
it shall be in the last ditch. It is perfectly absurd that the Commission 
as a whole should have to consider petitions for rehearing and the replies 
thereto in about ninety cases at a single conference, and it is more than 
absurd that tariffs are protested pro forma and as a matter of obstructive 
competitive routine at such a rate that the Commission has had to create 
a second Suspension Board. Guerilla warfare ought not to be carried 
on within the Commission’s portals. All this calls for change of attitude, 
rather than for change in the rules. Rights should be secured to parties 
who assert them; duties should be enforced : but Congress did not create 
the Interstate Commerce Commission to be used by commercial rivals as 
an instrument for mutual harassment and obstruction.* 





4That this is largely a matter of habit may be evidenced by the experience 
of the Bureau of Locomotive Inspection, where there never has been an appeal 
from the decision of the inspector to the Commission, and of the Bureau of Traffic 
in handling sixth-section applications, where thousands of decisions are made every 

r, and not one percent are brought up to the Commissioner in charge, and only 
in most rare cases is the Commission’s power of review invoked. 

















OCTOBER, 1941 37 





The second possible remedy is for the Commission itself—further 
delegation of the power to act in respect of many of these matters. This 
step can not be taken without the support of public and professional 
opinion. 

; Much of that which the Commissioners are compelled to do could be 
done quite as fairly and more efficiently by the greater use of the powers 
conferred upon the Commission to delegate its work. There is general 
acceptance by students of administrative law of the principle that exer- 
cise by the administrative agencies of the power of delegation of functions 
to responsible subordinates and aides, properly canalized and safeguard- 
ed, is distinctly in the public interest. The pending administrative law 
bills have the predicate, clearly expressed, that certain delegation is 
inevitable, proper, and desirable. The discussions have centered around 
the character of restrictions necessary to insure open acceptance of 
responsibility, and the independence and fairness of the delegate tribunal 
or officer, and as to the nature of review within the agency which will 
make for a consistent administration, safeguard against anonymity and 
irresponsibility, and abuse of authority. 

The Commission has made much use of the powers of delegation 
conferred by Congress in 1917, as amplified in 1933 and 1935. Without 
the right to subdivide and delegate functions, the Commission—now 
grown from 5 to 11 men—could not begin to deal with the volume and 
variety of its functions. The natural question is why greater use is not 
made of the power of delegation? I must admit that there seem some 
possibilities for effective delegation which have not been fully explored, 
but the net result possibly would not be a considerable measure of relief. 
The Commission has gone about as far as it can, in the existing circum- 
stances. I stress the words, ‘‘in the existing circumstances.’’ They imply 
that the circumstances can be changed, and I think they should be. 

There must be adequate support of the attempts of the Commission 
to put into practical application the power to delegate to individual 
members or responsible agents the consideration and determination of a 
large part of these relatively minor and principally routine matters. This 
support must even take the form of a positive expectation that the Com- 
mission will arrange for the proper reference and supervise the decision, 
which will supplant the present expectation that the Commission will be 
available for the decision of every matter within the four corners of the 
acts it administers. Coupled with this must be a willingness to accept 
the decisions of responsible delegates of the Commission in cases where, 
if the matter were cognizable at law, the verdict of a jury would be final, 
and where, if a matter of law is involved, a single appeal is allowed and 
anything further must depend upon a showing of a great public interest. 

The other controlling circumstance which may be changed is found 
in the amendments made to section 17 of the act by the Transportation 
act of 1940. Reference is made particularly to the following paragraphs 
of that section: (5) requiring recommended orders and providing for a 
waiting period and the presentation and determination of exceptions; 
(8) automatic stay of orders pending consideration of petitions for re- 
hearing, and (9) prohibition of court review until all remedy by applica- 
tion for rehearing has been exhausted. They seemingly broadened this 
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power of delegation: actually, by making obscure provisions for suspen- 
sion of the orders made by the delegate, the whole process becomes merely 
the addition of one more stage in the controversy, rather than the saving 
of administrative motion. Some similar provisions in the proposed ad- 
ministrative procedure bills have recently been examined before the 
Senate Subcommittee already mentioned, and it was demonstrated, at 
least to my personal satisfaction, that they would inevitably increase the 
burden upon the administrative agency and lead to unfortunate diffusion 
of responsibility. With the law as it is, there is little incentive for the 
Commission to go further with attempts to delegate functions, for the 
procedure specified by the statute in case of delegation will increase the 
work of the agency itself, and the new provisions will substitute a time- 
wasting procedure for a more satisfactory plan under the law as it stood. 
There is some evidence that the change was made more for its effect upon 
anticipated or possible later legislation with respect to other agencies 
than because the conferees believed such restrictions were necessary to be 
applied to the Interstate Commerce Commission. The 1940 amendments 
of section 17 turned the clock back, and were a disservice to those whose 
rights the statute undertook to protect. 

Of course there is the possibility of indirect, extra-legal delegation, 
whereby under a tacit arrangement the Commission or division or com- 
missioner would formally appear to adopt in regular course the action of 
a subordinate. This would be an evasion which should not be encouraged ; 
it should not be resorted to if by legal means we may observe the sound 
tenet of business administration that men should act in their own name 
and upon their own responsibility. 

This has been merely a progress report. I hope it has been clear 
enough to outline some of the very pressing questions which must engage 
the best thought of the bench and bar of the Commission and should re- 
ceive the consideration of Congress. I have spoken for myself alone, but 
I have endeavored to be frank. My admiration for the hard-toiling 
masters who made the Commission is lasting and ungrudging. But I 
wonder whether we would find their works enduring, and so well stamped 
with the legal wisdom and statesmanship of Cooley, the practicality and 
grasp of facts of Clements, the penetrating analysis and incisive logic of 
Prouty, the imagination and verbal artistry of Lane, if they had been 
cabined, cribbed, and confined by the demands of to-day. 
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Remarks of Honorable J. Monroe Johnson,* 


Interstate Commerce Commissioner. 


President McCollester and Interstate Commerce Commission Prac- 
titioners in your National Convention: When I was asked to speak to 
you at this Convention, I accepted with a great deal of pleasure. Quite 
promptly your secretary, Mrs. McDonough, called at my office to know 
what would be the subject of my speech. Quite frankly, I didn’t know, 
but I did know that one could not speak to you and avoid the subject of 
transportation, nor could one in speaking to any audience now avoid 
the subject of national defense, so I informed her I would speak on the 
subject of ‘‘Transportation and National Defense.’’ 

For me to speak to you on transportation would be an inexcusable 
presumption. You are gentlemen who have spent years in transportation 
and are necessarily experts, else you could not hold your positions or 
your clients. A Commissioner is not like this, for he, like you, must at 
some time make a beginning in the activity of transportation. He may 
maintain his position for a limited time and actually know very little 
about transportation, so I’ll not undertake to discuss transportation as 
such with you. 

I do know something about transportation in defense. Unfortunate- 
ly for this occasion, my total transportation experience in defense is 
limited, if you might call it a limit, to battlefield transportation, and on 
a foreign battlefield at that. I, in the Rainbow Division, landed in 
France the first day of November, 1917, and that was before America 
had any transportation in France. I remained there, and after February 
1918, on the battle front until Armistice Day itself, and then in Germany 
with the Army of Occupation until May, 1919. 

My knowledge of World War transportation in America is confined 
to what I read about it after my return and the discussions I have heard 
of it during this emergency. On the contrary, I participated in battle- 
field transportation, as well as in combat itself. There, as here, when 
we say ‘‘transportation,’’ we include very many things indeed : the road- 
bed or the road, as the case may be; the rolling stock, including the mo- 
tive power and vehicle; the cargo; the destination; and the personnel. 
The fundamental is the same whether on the battlefield or in the. far- 
flung reaches of this great nation of ours. The sacrifice of every other 
consideration must be unselfishly and unhesitatingly made for the objec- 
tive. 

Well do I remember in the San Mihiel when the American Army 
wiped out that salient. At the time I was Chief Engineer in command 
of the Engineers of the Rainbow Division and as such I had charge of 
transportation in the Division’s sector. As you possibly recollect, the 
San Mihiel turned out to be one of the easy tasks of the American Army. 
Each day’s advance reached its predetermined limits in about one-third 
the time estimated to be necessary, if, in fact, anyone was certain that we 
would reach our objectives. 





* 12th Annual Meeting, Hotel Commodore, New York City, October 10, 1941. 
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This rapid advance, of course, called for tremendous transportation 
burdens, as compared to the transportation necessary for a very much 
slower advance. Early on the first day, our roads became jammed with 
all sorts of materiel, as well as the movement of troops. To illustrate 
my meaning when I say that everything must give way to the objective, 
wherever the roads were congested, the jam was broken by pushing over 
the side of the road, regardless of consequences, anything that was caus- 
ing the jam. Trucks, guns, or any other impediment, regardless of its 
value, was pushed over the road and left for salvage. An open road was 
worth more than any dozen trucks or any amount of materiel. 

Many times when the American Army, including my division and 
many other divisions, too, was supposed to be in place before the artil- 
lery barrage to start at four A. M. and to jump off at six o’clock, I have 
seen merely an hour or two before the four o’clock period the roads 
throughout the sector jammed with artillery and infantry and materiel 
that were supposed to have already been in place. At times it looked 
hopeless and that certainly one battle would not start on time. The 
French assigned to our Army would with truly Gallic pantomime and 
gestures throw up their hands in despair. In some way, however, the 
objective taking precedence over everything else, not once was the battle 
delayed. Artillery and troops were in their place. The barrage started 
on time, and the attack was made as scheduled. 

In moving into the San Mihiel sector, my Division had a long march 
across a considerable expanse of France. The orders had been given for 
a movement in a general direction. The officers of high rank had been 
given secret information that the San Mihiel salient would be attacked 
on the 15th of September. That was a most confidential communication. 
For the purpose of concealment of the objective, all movements of troops 
and paraphernalia were to be conducted at night. Bivouacs would be 
in woods or in French villages, transportation during the day concealed, 
and movement of personnel forbidden. Being early in September and 
in France, of course it rained all day and it rained all night, every day 
and every night. 

A combat division in the American Army in that day had 27,000 men 
and officers. Its regiment of engineers had a tremendous amount of 
transportation, four-horse teams, trucks of various sizes and types, auto- 
mobiles, and motorcycles. During each of the days on that memorable 
march to the San Mihiel, each day with great circumspection I would in- 
spect the various elements of the regiment in its various places of en- 
campment, and it truly was an experience in transportation under dif- 
ficulties, both as to men, horse drawn and motor. The difficulties of men 
and horse drawn were great. The motor transportation on this march 
leaves me still speculative, for it seemed to me impossible for the trucks 
and automobiles bivouacked in the woods, and most of them were, to move 
again promptly for I found them each morning bogged up to their bodies. 
Notwithstanding, I issued my orders every afternoon for the night move- 
ment, giving roads, schedules, and destinations. All during the night 
I would inspect and find they had gotten out of the bog and without 
lights were rolling along to arrive at their destinations and to concealment 
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during the day. How it was done, I do not know to this day, but it was 
done day after day, and finally they got on their marks in the early morn- 
ing of September 12th, the date having been advanced three days as 
compared with the original plan, illustrating again that in transporta- 
tion the objective is all that counts. 

Not germane to the subject but amusing, from the day we started 
our trek to the San Mihiel, which was a great secret and known only toa 
few officers of high rank in the Division, we were greeted every night as 
we passed through French villages by hilarious French peasantry who 
wished us ‘‘bonne chance’’ in the San Mihiel. It seemed that the per- 
sonnel of the Division were the only persons in France from whom our 
destination was withheld. 

Many years after the War and after I had become interested in 
American transportation during that period, I began to become acquaint- 
ed with the difficulties that had been encountered here in America. I 
listened with a great deal of interest about two years ago to a speech by 
Mr. Gormley of the Association of American Railroads, in which he said 
that the greatest difficulty experienced, and possibly the cause of all the 
confusion in railroad transportation, was the universal habit of loading 
out cars long in advance of the possibility of their being unloaded at des- 
tination, and that that resulted in thousands and untold thousands of cars 
standing under load for indefinite periods. For instance, he said that 
on one occasion a remount station location was decided on—where it was 
makes no difference now—and that there was to be provided for so many 
horses, so many mules, and so much personnel. No sooner had the loca- 
tion of the site been announced, when several trainloads of hay arrived, 
and at the time of the arrival, there was not one unit of personnel, one 
piece of lumber, or a tarpaulin on the site. He said that on another oc- 
casion the site of some docks had been announced, and before the ap- 
proximate dimensions had been decided and before there was a pile 
driver or contractor or even the old site cleared, trainloads of piling 
began to arrive and there was no means or place for unloading. 

He said then in the early days of the forebodings of the ability of 
the railroads to carry our transportation in this emergency that, in his 
opinion, the railroads would be perfectly able to carry any burden of 
transportation within reason if the people of America, the shipper, the 
carrier, and the consignee, had learned and would observe the funda- 
mental necessity that no car be loaded until it was known where it was 
going and that it was certain to be unloaded on arrival and that the 
objective was the object of transportation. I listened to this speech of 
Mr. Gormley’s before I became a member of the Interstate Commerce 
Commission, where at once I was given for administration the Bureau 
of Service which has to do with railroad transportation. The Interstate 
Commerce Commission, after the experience of the World War, has been 
clothed with authority in all matters having to do with car supply, rout- 
ing, motive power, demurrage, and embargoes. The Commission has not 
found it necessary yet to take one coercive action. 

Since 1898, I have been a practicing civil engineer, during which 
time I have undertaken many things, the success of which was dependent 
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upon cooperation among those interested in the project. I have been 
fortunate in securing a fair meed of cooperation, but all those many 
things that took sweat and toil could have been made very much easier 
of accomplishment had there been more cooperation. I have had a long 
experience in the field where cooperation was an essential, and in all 
my experience I have never seen human cooperation extended as cheer- 
fully and voluntarily as I have experienced in the railroad transporta- 
tion of the United States in the last two years, during which it has faced 
and carried its greatest burden and without difficulty. It has been done 
because of the unselfish, cordial cooperation on the part of the shipper, 
the carrier, and the consignee. To illustrate one instance only; you, of 
course, have seen and heard much controversy concerning the tank car 
situation and the supply of the East with petroleum products formerly 
carried in tankers. 

Knowing that the various highway departments of the United States 
consume much petroleum products, I wrote a letter to every highway 
department of the United States urging them to release their tank cars, 
in fact all cars, with the least possible delay. Within a day or two, the 
nearby departments were replying, and I think now I have heard from 
practically every highway department in the United States. It would 
have given you a thrill of joy to read those letters and to observe the 
spirit of cordial spontaneous cooperation. Many of these departments 
bulletinized all their contractors and their own forces in clear and con- 
cise terms that would spur every employee to his utmost. It has been 
thus for months on every hand. We have seen no irritation or resistance. 

You perhaps know that in 1920 the weekly carloadings reached well 
over one million cars. In 1941, the peak was slightly over nine hundred 
thousand. This would make it appear that our burden has been over 
one hundred thousand below the peak of 1920 and that perhaps we would 
be unable to carry the burden of 1920 now. That isn’t true. The value 
in efficiency of a car in 1941, compared to 1920, is that about seven-tenths 
of a car in 1941 is equal to one car of 1920. If that comparison is correct, 
we are now carrying a much larger burden with fewer cars than in 1920. 
That was the high in the number of cars involved. This is the high in 
the matter of tonnage, and no one has had a car shortage. Of course, 
there has been occasionally here or there a shortage of a day or two, but 
that isn’t a car shortage. It is just a momentary lapse in the distribu- 
tion of the cars and was immediately remedied. 

There were some big plants that, according to their usages in times 
of car plenty, were having their incoming shipments arrive well in ad- 
vance and were, as customary, unloading at their leisure. There was, 
for instance, a large shipbuilding company with millions of dollars under 
contract for the Government. They had a great accumulation of cars, 
more than three hundred perhaps, useless, standing at their plant under 
load. It was called to their attention and immediately, regardless of 
hours per week, holidays, night or day, the cars were unloaded and kept 
to about the number of cars that they needed for out shipments each day. 
We have had this experience from the very first. No one has shown 
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any desire to slow down the movement of cars or fail to cooperate in any 
way. Selfishness, the bane of all activity, is and has been totally absent. 

Now for national defense, and that now is all that is worthwhile. 
Transportation itself now, except for its bearing in national defense, is 
not worthwhile. America has the finest and most efficient transportation 
on earth, both in quality and quantity, although we for generations have 
been bred and trained to the idea that imported things are superior to 
the domestic, a most unfortunate doctrine for America, for, in fact, 
there’s nothing on earth that we don’t produce here better than else- 
where, and this includes transportation, rail, highway, air, or water. 

Often I heard when I was in Commerce, and there in intimate con- 
tact with transportation by air and water, that someone in making his 
usual summer trip to Europe had gone on English, French, German or 
some other foreign vessel because he thought American boats were un- 
safe, when, in fact, then and now, American ships were the safest on 
earth, concerning which statistics are published quite frequently. At 
about that time, the United States merchant marine had not lost in four 
years a passenger chargeable to the carrier. Frequently, too, a returning 
person would say that while abroad, he had done some air travel, al- 
though he never traveled by air in America. On inquiry, he would say 
in explanation of why he flew in Europe and not in America that we had 
too many air accidents here. At that time American safety in the air 
was at a ratio of about six to one in our favor as compared to any other 
nation, and at that time too the United States had more civil airplanes 
than the rest of the world combined. 

That we have the finest transportation on earth is not an accident. 
It is not because we wanted the finest transportation on earth as a 
pleasure or as a pursuit. It is because it was a necessity to the develop- 
ment of this great nation, where is found the finest market and the great- 
est production on earth. 

We could not have had this production or this consumption, nay, 
we could not have had this nation, without American transportation. 
Nowhere else is consumption and production and distance combined as 
it is in the United States. Russia, for instance, has distance. She has 
neither production nor consumption compared to ours. England proper 
has a great production and great consumption, but no distance. Ger- 
many, too, is a great producer and, of course, for Europe, a great con- 
sumer, but her distances are pigmy compared to ours. We have all the 
elements that make transportation necessary, and the transportation 
necessary has been supplied by American genius. 

In the early days of the American republic when America was 4 
few people along the Atlantic seaboard, they depended for transporta- 
tion to their inland plantation on boats and canoes along our estuaries 
and rivers. Presently there came a few wagon roads that connected our 
settlements at harbors on our seaboard and at landings or confluences of 
our rivers. The term ‘‘highway’’ had not then become appropriate. 

Then railroad possibilities were discovered. They were built criss- 
cross our continent and made the building of an empire possible. Except 
for those cities and towns located at seaboard harbors and river con- 
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fluences in the early days, our cities and towns have been located for 
railroad reasons at railroad junctions and around their water tanks. 
Some of those have remained tank towns. Many of the tank towns have 
become great cities. With few exceptions, America is laid out on a rail- 
road pattern, which has governed the distribution of our peoples and 
the origins and distributions of our products. 

Anything America wants to do, we do better than any people on 
earth. We have wanted transportation and we have builded that with 
American perfection, but now all of our products must be pointed in one 
direction and that is national defense. That is now the sole object of 
American production and American transportation. The objective must 
supersede all other considerations, the defense of America. 

And yet we hear some few inquire: ‘‘Defense against what? Who 
ean attack us?’’ 

About one hundred and sixty-five years ago a lone man in the dark 
of night rode around Bostonside and from horseback cried : ‘‘The British 
are coming! The British are coming!’’ In that early day he could be 
heard by few people and over a very restricted area. A year or two ago, 
however, there blared to one hundred and thirty millions of people by 
radio and newspaper the staggering pronouncement: ‘‘The British are 
going! The British are going!’’ It was just as necessary for democracy’s 
sake for us to keep the British from coming in 1775, but no more so, as 
to keep the British going in 1941. The little band of people on the At- 
lantic seaboard in ’75 started an eight-year fight for liberty and justice 
against our then enemy, the British, who, in fighting us, learned a lesson 
of democracy and what sacrifices its devotees will make for its sake. 
They took it home with them to Britain and that seed has developed 
them into one of the world’s great democracies. 

Now all democracies are assailed. There is no demarcation. We 
aren’t singled out as a democracy that the totalitarians would preserve, 
and who would want to be preserved at the will of a totalitarian if they 
could? The democracies are assailed and many have perished. As I 
said, it was no more important when Paul Revere to the limit of the 
means at his disposal then cried out: ‘‘The British are coming!’’, to stop 
them then than it is to preserve them now if we would preserve the in- 
stitutions established here in America. 

America itself is not an accident. There were tens of thousands of 
years of civilization behind the human race, during all of which time this 
most fertile of continents lay here fallow and unused and unknown to 
civilization. It remained so until the time when there would be in the 
world those borne down and weary of tyranny and oppression for its 
colonization. Then, and only then, was it discovered to man. I don’t 
believe that was an accident either, but do believe that it was divinely kept 
inviolate, not allowed to be occupied by the oppressor, but held for our 
ancestors, that they might establish here a liberty loving civilization 
that would everywhere defend democracy, freedom, and justice. 

You and I spring from those people who. tired of tyranny and in- 
justice, left their homes, and established here the seeds of that that we 
enjoy. Whether your ancestors and mine came here on the Mayflower 
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or years later, they came with one object and they have accomplished it. 
The only difference between us and other people is our love for justice 
and freedom, and that, and that only, surrounds us here. We are just 
human beings, but there is that great difference between us and others. 
We early won our independence and established our institutions and, in 
terms of the age of nations, in the twinkling of an eye have builded here 
the greatest nation on earth, which in riches and power, surpasses any 
prophecy of the sages of the ages. On contemplation, it even surprises 
us who take as a matter of course the comforts and luxuries that sur- 
round us enjoyed by no other people on earth. 

We consider ourselves a peaceful nation, and we do love peace, but 
even so during the first one hundred and forty-three years of our na- 
tional life to the conclusion of the World War, with the exception of a 
little over eleven years, we have been at war. The other one hundred and 
thirty-two years we were at war fighting. Our institutions, their preser- 
vation and continuation has not been an accident, but at the cost of much 
blood and sacrifice. 

From the earliest days of my recollection, preparation for national 
defense has been preached but not observed. Since the World War from 
certain directions, too few directions, there has been much admonition 
and warning and demand for preparation for national defense, that is, 
to arm and equip the United States with the engines of war. Our wars 
of the past might have been won with less cost in time, treasure, and in 
human life had we been prepared, but unprepared as we were in every 
war, we have won them all because we were armed with the finest of all 
arms, patriotism in our citizens. Battleships, cannon, and planes with- 
out patriotism are as sounding brass and tinkling cymbals, impotent and 
powerless in the face of an enemy, unless there be patriotic citizens who 
place no limit on the sacrifice they will make for this country. America 
cannot be conquered, prepared or unprepared, but prepared our victories 
will be easier, not so extravagant in time, money, and in American blood. 
If the prophecy of a year or two ago; that ‘‘the English are going,’’ be 
fulfilled, which God forbid, it means, and means only, that we alone 
will be in the war to defend democracy, the duration of which is unpre- 
dictable, for no matter how many years it takes, America will finish the 
fight. Democracy will stay on its throne and freedom and justice shall 
not perish from the earth. To that we are dedicated. 

I want to call your attention to one other thing which deserves our 
attention, for I know that every one of you is a patriotic American 
citizen, but you are American citizens and know that America has grown 
great because we are individualists with individual freedom of thought 
and action, and you, of course, know that this individual liberty of 
thought and action is perhaps one of the great factors that have made 
the United States in so short a time grow rich and powerful. With our 
inborn tendency for independent opinion, we each have our idea of the 
proper national policy and action in this emergency, even to the extent 
of knowing beyond a doubt just how the Army and the Navy should be 
conducted, and in a truly American way are prone to think that experts 
and chosen officials are dumb. This should be guarded against in times 
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of this sort. If our chosen officials and our generals and admirals trained 
through the years can’t direct our efforts, it is certain that the man on 
the street cannot. A plan of mediocrity with popular support is much 
to be preferred to the wisest of plans without popular support. The 
plans, too, may be wise, and probably are. The man on the street is most 
certainly mistaken. 

Paul Revere and a few American patriots of his day had to contend 
with Americans then called Tories. Tories then thought they were right 
in their allegiance to the king. The Revolutionists the Tories thought 
were rabble. We, too, have our Tories today and they are quite vocifer- 
ous. They do not bear the name of ‘‘Tories’’ now. They are called 
‘America first,’’ ‘‘The islands of the Atlantic for money,’’ and other 
names, but they are Tories nevertheless, and although, perhaps, they 
think they are right, nevertheless they will be marked as Tories. I guess 
the modern Tories will remain in America, that they will not have to 
flee the country as the Tories of the Revolution did, but they are going 
to be very unhappy. They have my sympathy. I wish they could see 
better and more clearly into the future and that they might appreciate 
how this great country was builded and at what cost, and more, that they 
might appreciate at what cost it is going to be preserved, no matter what 
eventuates in Europe. 

We, a peaceful nation, have been trained to many wars, and while 
we have often been short of engines of war, America has never been short 
of patriotism. 

You may be assured that if all the elements of this nation function 
as enthusiastically and efficiently as American transportation, there can 
be no doubt whatever of the outcome. 













Remarks of Honorable Nelson Lee Smith,* 


Chairman, Board of Investigation & Research—Transportation. 


Mr. President and Members of the Association: Let me say first 
that the members of this newly created Board very deeply appreciate 
the friendly interest and the thoughtful courtesy involved in your ex. 
tension of the invitation to appear here briefly before you today. We 
are, of course, aware of the curiosity which must exist among many of 
the members of this Association of Interstate Commerce Commission 
Practitioners concerning the manner in which we intend to undertake 
the duties entrusted to us under the Transportation Act of 1940. Furth- 
ermore, we realize that many of you have given much thought to the 
complicated problems with which we must deal. It is our hope that we 
may receive from many well-informed sources advice, suggestions and 
help which we shall need if we are to function successfully. And we 
hope particularly that from this group, which is so rich in knowledge 
and experience in the transportation field, we may get a great deal of 
very useful assistance. 

As you know, the Act which was approved September 18, 1940, and 
which provided, among other things, for the creation of this Board, 
stipulated certain specific tasks which the Board must undertake, some 
of them simpler than others. We are directed to determine the extent 
of taxation upon the carriers enumerated in the Act; we are directed to 
determine the extent of public aids to those carriers; and we are directed 
to determine the relative economy and fitness of the carriers and the fields 
in which the various types of carriers should be developed, all with a 
view to making recommendations to the President and the Congress and 
to assisting in the development of an adequate transportation system 
and the effectuation of a national transport policy as declared by the 
Congress. 

Even under normal conditions that might be a sufficiently difficult 
undertaking, but in the year which elapsed, roughly, between the ap- 
proval of the Act and the creation of the Board, many changes occurred. 
What was conceived of primarily as a peace-time and a relatively quiet 
job of research was converted into an emergency setting which Commis- 
sioner Johnson has just pictured most vividly and to which your Presi- 
dent referred a few moments ago. 

We realize that, not only are the conditions created by the emergency 
in transportation unusual conditions, but also that they create both for 
the carriers and for the shippers and also for the several agencies of 
government which are concerned with transportation unusual problems 
and unusual difficulties. So that, although the act provided in terms 
that the Board might call for assistance upon other governmental agen- 
cies active in the field and ask them to make available their facilities and 
personnel and so on, under existing conditions it is very likely that the 
assistance which they will be able to give the Board may be reduced by 
reason of their own unusually heavy burdens. The same may be true of 
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carrier and shipper organizations. The emergency situation likewise 
gives rise to an unusual competitive situation as to personnel with which 
you are all familiar. You are aware of the draining away to various 
newly-established emergency agencies of trained personnel in the trans- 
portation, as well as in other fields. 

So that this task which the Board must undertake is, I think, con- 
siderably complicated by the conditions surrounding it final creation. 
The task must be, under the terms of the Act, completed within a year, 
unless the President sees fit to extend the life of the Board for a maxi- 
mum of two more years. Congress has provided an initial appropria- 
tion of $100,000 for the carrying on of this work, about half of which 
is earmarked for the salaries of the members of the Board and for the 
General Counsel and Secretary provided under the Act. So that already 
it is plainly apparent that, if we are to function effectively and do the 
job which evidently Congress had in mind, additional moneys will be 
necessary and I may say that at the present time estimates of require- 
ments are being prepared and shortly will be presented. 

We have been in existence but a little over a month and, therefore, 
I can speak to you only in very general terms about the policy of the 
Board. We have encountered the usual difficulties involved in establish- 
ing a new agency in Washington, in view of shortages as to space, equip- 
ment, and personnel. Fortunately, we have received the whole-hearted 
cooperation of the Interstate Commerce Commission, as you gentlemen 
who know the Commission would expect that we would. The members 
and staff of the Commission have been most helpful in assisting in the 
preliminary organization of the Board. 

At the moment the Board is engaged upon the problem of selecting 
its key personnel. We realize that, if our work is to progress satisfac- 
torily and successfully, it is essential that we secure for the key positions 
on the research staff which we hope to have the very best equipped, the 
most impartial, and the ablest individuals whom we can employ. Con- 
sequently, a good bit of time has gone by without the important posts 
under the Board being filled. I hope that very shortly some announce- 
ments will be made, and I hope that when our choices are finally an- 
nounced, those selected will be so eminently qualified that you will all 
have ample indication of the seriousness with which the Board is 
approaching the task which it has under the Act. 

It is our intention to utilize to the fullest possible extent existing 
materials, materials which have already been developed, and researches 
which are now under way, rather than to embark immediately upon a 
large number of independent projects of our own. In our opinion, the 
proper way to proceed is first to determine, if we can, just what is being 
done by other agencies in the field of transportation and then make the 
best utilization of those studies that we possibly can make. 

Likewise, we intend to utilize as fully as possible the facilities and 
assistance of private and public organizations, of carriers and shippers 
alike. Thus far there have been some opportunities for us to explore 
the possibilities along this line, and everywhere that we have gone we 
have been met by most generous offers of cooperation and by every in- 
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dication that those interested in this work are prepared to assist in 
carrying it on. 

I think that shortly the Board will send out generally more formal 
invitations of cooperation than have thus far been extended through 
the limited conferences which we have been able to have. We expect 
to call upon all organizations known to be well-equipped in the field and 
interested in it, and this Association among them, Mr. President, for 
advice and suggestions, both as to the scope of the work which the Board 
should undertake and as to the procedures which, in the judgment of 
the agency concerned, will be best adapted to carrying on that work 
effectively. 

We expect to ask appropriate agencies for information as to ma- 
terials and personnel which may be available. We expect to ask them 
to designate an individual or a small group of individuals to maintain 
liaison with the Board. Possibly this Association, Mr. President, would 
be willing to direct its Executive Officers, if such direction be needed, 
to maintain contact with us. 

I am sorry that the short life of the Board to date doesn’t permit 
me to be more specific about our intentions, but I am sure that you ap- 
preciate the circumstances under which these remarks are addressed to 
you. I want to thank you again for the opportunity of meeting here 
with you, and also to say to you that my colleagues, Mr. Robert E. Webb 
and Mr. C. E. Childe, both of whom are well known to many of you, 
asked me to join them in this expression of our hope that we shall hear 
from you, and that not merely as an Association but also as interested 
individuals, you will feel free to let us have the benefit of your advice. 
In conclusion may I call attention to the fact that we are now, we hope, 
permanently located on the third floor of the DuPont Circle Building 
in Washington. The telephone number, which has been changed several 
times, is now, I hope permanently, established as Adams 0140, and we 
shall be very happy indeed to hear from you. Thank you! 
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New Officers of Association 
1941-42 


President: Epwin H. Buraess 
Secretary: Miuton P. BAUMAN 
Treasurer: CHARLES E. BELL 


Vice-Presidents 


Frank S. Davis Neat E. WrinuiaMs 
CHarRLES W. BraDEN H. D. Driscou. 
CHARLEs R. SEAL Lowe P. Sippons 
Henry E. Kettner J.B. C. Knieut 

T. M. HenpDERSON JOHNSTON B. CAMPBELL 


Twelfth Annual Meeting 


The Committee in charge of the arrangements for the 12th Annual 
Meeting at the Hotel Commodore, New York City, October 9-10, 1941, 
is to be heartily congratulated on the excellent program, as well as the 
manner in which the entire convention was handled. The business 
sessions were well attended, approximately 300 members being present. 

The speakers, other than officers and members of the Association, 
were Honorable John J. Bennett, Jr., Honorable Claude R. Porter, 
Honorable Clyde B. Aitchison, Honorable Joseph B. Eastman, Honorable 
J. Monroe Johnson and Honorable Nelson Lee Smith. Their addresses 
appear elsewhere in the JOURNAL. 

The largest attendance at any meeting of the Association since its 
inception was at the luncheon held on October 9th at the Hotel Com- 
modore. There were about 750 persons present. Honorable Joseph B. 
Eastman, Chairman of the Interstate Commerce Commission, was the 
principal speaker. His address is printed elsewhere in this issue of the 
JOURNAL. Former Commissioner Thomas F. Woodlock acted as Toast- 
master and entertained those present in his usual delightful manner. A 
number of prominent members and guests occupied the speaker’s table. 
They were: Harry H. Meyer, President, The Traffic Club of New York; 
Robert McM. Marsh, President, New York County Lawyers’ Association ; 
Honorable Clyde B. Aitchison, Member, Interstate Commerce Commis- 
sion; Honorable John J. Bennett, Jr., Attorney General, State of New 
York; Honorable Joseph B. Eastman, Chairman, Interstate Commerce 
Commission; Parker McCollester, President, Association of Interstate 
Commerce Commission Practitioners; Honorable Thomas F. Woodlock, 
Editor, The Wall Street Journal, Former Member Interstate Commerce 
Commission; Honorable J. Monroe Johnson, Member, Interstate Com- 
merce Commission; Henry Ward Beer, President, Federal Bar Associa- 
tion of N. Y., N. J. and Conn.; Honorable Claude R. Porter, Member, 
Interstate Commerce Commission ; Honorable Milo B. Maltbie, Chairman, 
New York Public Service Commission; A. C. Welsh, President, Metro- 
politan New York Chapter, Association of Interstate Commerce Com- 
mission Practitioners. 

Previous arrangements having been made to attend Billy Rose’s 
Diamond Horseshoe, 230 members and their guests enjoyed themselves 
throughout the evening of October 9th. 
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RESOLUTIONS AND RECOMMENDATIONS 


The following recommendation by the Secretary and Executive 
Secretary was adopted: 

‘‘There are six Regional Chapters located in the following cities: 
New York City, Chicago, Minneapolis, San Francisco, Pittsburgh, 
Pennsylvania and Washington, D. C. This is an activity which should be 
developed and encouraged and it is deserving of real consideration by 
the convention. It is our recommendation that the attention of the Vice- 
Presidents should be directed to the fact that these Chapters are created 
only with their consent and there necessarily attaches to the Vice- 
Presidents the responsibility to carry out this phase of the Association’s 
work. It is hoped that some consideration will be given to this activity 


in the ensuing year.’’ 
* * © 


The report of the National Committee on Admission to Practice 
before the I. C. C. was considered by the Executive Committee at its 
meeting on October 8th and the following recommendation made by the 
Committee and approved by the convention: 

‘‘The Executive Committee recommended that the convention in- 
struct its Standing Committee on Admission to Practice before the 
Commission to take up for further consideration with the Commission 
the whole subject of the value to the Commission of that Committee’s 
investigatory efforts in connection with applications for admission to 
practice, having in mind particularly the question whether the value is 
equal to the efforts expended in such investigations, and submit its 
recommendations to the Executive Committee for revision in present 
procedures, discontinuance of the Committee, or otherwise, as it may 


deem necessary.”’ 
oe e a 


The report of the Committee on Procedure was approved as sub- 
mitted and there was a resolution adopted endorsing the presentation by 
President McCollester and Honorable Clyde B. Aitchison to the Sub- 
committee of the Senate Judiciary Committee with respect to the At- 
torney General’s Report. 

Sd a aa 

The report of the Committee on Education for Practice was modified 
by the Executive Committee at its meeting on October 8th with regard 
to the amount of money to be awarded for prizes for certain educational 
papers. The plan is an experiment for one year. Instead of one prize 
to a student of transportation of $250. for the best paper, and one prize 
of $250. to a member of this Association for the best paper, the amount 
of money to be awarded in each instance was reduced to $125. 

President Burgess will appoint a special committee composed of 
three members of the incoming Committee on Education for Practice to 
work out the details and an announcement will appear in connection with 
this subject in a later issue of the JourNAL. 
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The Report of the Special Committee on Revision of the Associa- 
tion’s Constitution & By-Laws was referred back to the Committee, which 
is to be enlarged by the addition of six members. 

Section 1 of Article VI of the Association’s By-Laws was amended 
as follows : 

‘In addition to the Committees provided for in the Constitution, the 
following standing committees shall be appointed annually by the 
President, each Committee to consist of not less than seven nor more than 
nine members so chosen as to give regional representation to the member- 
ship throughout the United States where practicable but with regard to 
the desirability of personal meetings of at least a majority of each com- 
mittee when necessary.”’ 

The convention voted to instruct the incoming Special Committee on 
Revision of the Constitution & By-Laws to give consideration, among 
other things to ‘‘a division of the country into a less number of districts 


and report thereon.’’ 
* 2 * 


Under the heading New Business the convention adopted a motion 
directing the incoming President to appoint a Committee on Attendance 
at the Annual Conventions, leaving the size of the Committee to the 
discretion of the President, it being the sense of the convention that a 
Special Committee might stimulate a larger attendance at annual meet- 
ings. 
There was submitted to the convention for its consideration a resolu- 
tion dealing with the appointment of Interstate Commerce Commission- 
ers, etc, which follows: 

‘‘BE IT RESOLVED, That the Association, made up as it is, of 
those representing states, communities, public bodies, Chambers of Com- 
merce, shippers, railroads, motor carriers, water carriers and holders of 
carrier securities, in matters within the purview of the Interstate Com- 
merce Act and related Acts, being convinced that it is essential to the 
continued maintenance of sound conditions in the transportation in- 
dustry of the country and the adequate production of their several 
interests with reference thereto that the Interstate Commerce Act and 
related Acts, be administered fearlessly, intelligently, and with complete 
freedom from political, executive or local influence, and believing that to 
that end it is absolutely essential that the Interstate Commerce Commis- 
sion be maintained in complete independence from any form of influence 
of the kind indicated, that there be appointed to it only men of the 
highest character, ability and courage, and that its activities shall not be 
in any way hampered by lack of funds or by transfer of its main offices 
from the seat of government, does hereby direct its officers and commit- 
tee to take all action by representation to the Executive or the Congress 
or otherwise, that may be necessary or desirable in furthering the fore- 
going purposes.’’ 
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ANNUAL GOLF TOURNAMENT 
By J. K. Hiliner, Chairman, Golf Committee, 12th Annual Meeting 


The morning of October 10th dawned gray, dreary and wet! It was 
the morning of the day on which the Association of Practitioners, in 
session for its Annual Meeting in New York, was to hold its tournament 
at the Lakeville Club, Great Neck, L. I. 

When noon approached, it was still doubtful that the tournament 
would be held. However, Commissioner Johnson alleged that he was a 
‘‘mudder’’ and seven members decided to go with him and play. We, 
therefore, owe to Commissioner Johnson credit for the tournament being 
held. 

Upon arrival at the club, we found our host, Mr. A. B. Bierdeman, 
in addition to arranging a delightful luncheon, had taken care of the 
weather. 

The Association’s trophy was won by Mr. E. F. Stecher of the 
Stewart-Warner Corporation, Chicago. Other prizes were won by Com- 
missioner Johnson, Mr. R. A. Cooke, American Newspaper Publishers As- 
sociation, New York, Mr. John B. Keeler, The Koppers Company, Pitts- 
burgh, Mr. R. G. Narelle, Atlantic Lighterage Corporation, New York, 
Mr. George H. Shafer, Weyerhaeuser Sales Company, St. Paul, Minne- 
sota, Mr. A. B. Bierdeman, Nickel Plate Road, New York, and J. K. Hilt- 
ner, U. 8. Pipe & Foundry Company, Burlington, N. J. 

Besides the Association’s trophy, prizes were donated by The Traffic 
Club of New York, The United Fruit Company, United States Rubber 
Company, Sun Oil Company and the U. S. Pipe & Foundry Company. 
Due to the limited number of players we found it unnecessary to use 
prizes donated by the Great Atlantic & Pacific Tea Company, United 
States Leather Company and General Foods Corporation. 
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Rail Transportation 
By F. F. Estes, Editor 


Handling of Iron & Steel 


t Division 3 of the I. C. C. has released report in Docket 28381, Hous- 
ton Chamber of Commerce v. Atchison, T. & S. F. R. Co. et al., in which 
its findings are as follows: 


) 1. Charging more for empty than loaded space in connection with 
4 shipments of iron and steel, in carloads, from various produc- 
ing points to Gulf port and other destinations, found unreason- 
. able. 
p 2. Transit and substitution provisions permitting payment of re- 
funds resulting in lower charges to interior fabricators on 
, interstate carload shipments of iron and steel from various 
producing points to Gulf port and other destinations, fabri- 
- eated in transit, than exacted from fabricators at Gulf port 
- destinations for transportation of similar shipments from and 
, to the same points, fabricated or not fabricated in transit, 
found unduly prejudicial and preferential. 
8. Assailed routes, rates, transit arrangements, rules, and charges 
not shown to be otherwise unlawful. 





Order in Part VII, Ex Parte 104, Amended 
) 


In an order released September 29 in Ex Parte No. 104, Practices 
of Carriers Affecting Operating Revenues and Expenses, Part VII, Pack- 
ing Sheds and Facilities (Texas and Louisiana), the Commission has 
modified its finding which appeared on Sheet 20 of its report of June 
30, 1941. The section amended, as contained in the June report, follows: 


‘*Where rent is charged for less than a full year it should be 
on the basis of a fixed amount per month for each month or part 
of a month during which the shipper occupies the facility. At the 
end of a shipping season the shipper should be expected to remove 
all portable equipment and supplies from the facility. If he does 
not, the carrier should place them in storage at the shipper’s ex- 
pense or, if it so elects, store them itself at a reasonable charge.’’ 


This is now modified by the September 29 order to read as follows: 


‘‘Where rent is charged for less than a full year it should be 
on the basis of a fixed amount per month for each month or part of 
a month during which the shipper occupies the facility. No facility 
should be considered vacated by the shipper until the latter shall 
have removed all portable equipment and supplies therefrom.’’ 


= = 
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Class Rate Investigation 


On October 6 the Interstate Commerce Commission issued order in 
Docket No. 28300, Class Rate Investigation, 1939, and Docket No. 28310, 
Consolidated Freight Classification, denying petition filed by all Class I 
respondents, dated July 16, 1941, and petitions subsequently filed by 
others, asking for suspension of further activities in and indefinite post- 
ponement of these proceedings. 





Examiner Disque Comments on Circuitous Hauling 


In a report involving Fourth Section relief in connection with the 
movement of grain and grain products within the Western District 
(Fourth Section Application No. 16500), I. C. C. Examiner William A. 
Disque commented pertinently and in some detail on the question of 
circuity. With but few exceptions the relief recommended was granted, 
and the Examiner found that no limitations on circuity should be im- 
posed at this time because, as he said, to apply the limitations usually 
prescribed of a maximum 70% circuity where the short line is 150 miles 
or less, 50% from 150 to 1000 miles, and 331/3% above 1000 miles, 
would eliminate many routes highly important in the transportation of 
grain and grain products. ‘‘However,’’ Mr. Disque continued, ‘‘this 
is not to be taken as an approval of the present set up, for some revision 
is certainly in order. A number of routes are shown that seem to be 
beyond all reason, but the matter should be left to the carriers in the 
first instance. From the standpoint of one interested in the efficient and 
economical operation of the railroads, as a unit, particularly in a time 
of national emergency, it appears that the applicants cooperatively 
should at once carefully study their tariffs, scrutinize each unusually 
circuitous route in the light of the particular conditions affecting it, sub- 
due unreasonably narrow considerations of self interest, and courageous- 
ly proceed to eliminate such routes as are not worth while or have no 
justification in sound reason and common sense. If steps of the kind 
indicated are not taken within a reasonable time after the decision, the 
proceedings may be reopened for the purpose of taking such action as 
the circumstances appear to warrant.’’ 





Tourist Car Berth Rates 


In I & S Docket No. 4991—Tourist Car Berth Rates, Division 2 of 
the Interstate Commerce Commission has found to be justified the pro- 
posals to increase rates for space in tourist sleeping cars from the pres- 
ent basis of about 50 per cent to 66 2/3 per cent of the corresponding 
rates in standard sleeping cars. 
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1. C. C. Carloading Prediction 


The Bureau of Statistics of the I. C. C. in a monograph captioned 
‘‘Monthly Comment on Transportation Statistics,’’ predicts that peak 
earloadings this fall will not exceed 960,000 cars and that the railroads 
will be able to handle the traffic. The Bureau says, however, that a more 
severe test of car supply and railway performance may come next year. 





Statistics of Pipe Line Companies 


The Bureau of Statistics of the Interstate Commerce Commission 
has recently released Statement No. 4133, titled ‘‘Statistics of Oil Pipe 
Line Companies for the Year Ended December 31, 1940;’’ also Statement 
No. 4131, captioned ‘‘Selected Financial and Operating Statistics From 
Annual Reports of Electric Railways for the Year Ended December 31, 
1940.’ 





Santa Fe Equipment 


The I. C. C., in Finance Docket 13414, has authorized the Atchison, 
Topeka & Sante Fe Railway Company to assume obligation and liability 
in respect of not exceeding $20,000,000 of A. T. & 8S. F. Ry. equipment- 
trust certificates, the proceeds to be used in the procurement of certain 
equipment. Among the equipment to be acquired are 3,000 50-ton box 
ears, 500 50-ton all-steel automobile cars, 200 50-ton gondola cars, 200 
70-ton all-steel tank cars, 75 70-ton steel covered hopper cars, 16 Diesel- 
electric freight locomotives, and other equipment, at a total estimated 
eost of $25,000,000. 





Milwaukee Railway Construction 


Examiner W. J. Schutrumpf, of the Bureau of Finance, has recom- 
mended that Division 4 of the I. C. C. find that coordination of opera- 
tions, by virtue of joint ownership and joint operation, of portions of 
their terminal facilities with the Kansas City Southern Railroad Com- 
pany, the Milwaukee and the Rock Island over a track of the Kansas 
City Southern, are not consistent with the public interest, and that the 
present and future public convenience and necessity are not shown to 
require the construction, or permit the abandonments, proposed in Clay 
and Jackson Counties, Missouri, and Wyandotte County, Kansas. He 
recommends that the application be denied. The operations affected are 
in the Kansas City, Missouri-Kansas City-Kansas area. 
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ABANDONMENTS AUTHORIZED 


BOSTON & MAINE—Portion of Groveton Branch between Whitefield Junc- 
tion and Lancaster in Coos County, New Hampshire, 12 miles. Also 
Branch line 6 miles in length, in Middlesex County, Mass. 

CENTRAL RAILROAD CO. OF NEW JERSEY—The Lake Hopatacong branch in 
Morris County, New Jersey, 4.38 miles. 

PITTSBURGH, BESSEMER & LAKE ERIE—Branch line in Butler County, Pa., 
2.02 miles. 

MILWAUKEE RAILROAD—Line from Renner to Colton, 8. D., 14 miles, and 
the operation of a line owned and operated jointly with the Great 
Northern extending from Colton to Wentworth, Oklahoma, 15.6 
miles. 

VIRGINIA & SOUTHWESTERN RAILWAY COMPANY—A line 46 miles in length 
in Sullivan, Carter and Johnson Counties, Tennessee. 

GULF & INTERSTATE RAILROAD co. (Owned by Santa Fe)—Abandonment 
portion of line 26.7 miles, in Galveston County, Texas, recommended 
by Examiner Lyle, and abandonment of operation of this mileage by 
Gulf, Colorado and Santa Fe Railway Company also recommended. 

ATLANTIC COAST LINE—Fanlew Branch, 31.79 miles, located in Leon and 
Jefferson Counties, Florida. 

CHATTAHOOCHEE & GULF RAILROAD co.—Line 48.26 miles, in Geneva and 

Covington Counties, Alabama. Abandonment of operation of this 

mileage by Central of Georgia also authorized. 





ACQUISITIONS, CONSTRUCTION, AND LEASES 


KLAMATH NORTHERN RAILWAY coMPANy—Authorized to acquire and 
operate line 10.6 miles in length in Klamath County, Oregon. 

NORTHERN PACIFIC RAILROAD—Authorized to purchase properties of Min- 
nesota & International Railroad Company and acquire control of 
Big Fork & Northern Railroad Company. 

DURHAM & SOUTH CAROLINA RAILROAD COMPANY—Norfolk Southern Rail- 
road authorized to lease properties of this company. 

UNADILLA VALLEY RAILWAY comMPANy—Authorized to purchase New 
Berlin branch of the New York, Ontario & Western Railway Com- 
pany, 22.3 miles, and a line of railway of the Wharton Valley Rail- 
way Co., 6.8 miles. 

UNITY RAILWAYS COMPANy—Authorized to construct branch in Allegheny 
County, Pa.; construction also authorized by Pennsylvania Railroad 
of extension of its Plum Creek Branch in Allegheny County, Penn- 
sylvania, the purpose being to provide a connection between the 
existing line of the Unity and the Plum Creek Branch of the Penn- 
sylvania. 

NORFOLK SOUTHERN RAILROAD cOMPANY—Authorized to construct line 

from Brickhaven Station to power plant of the Carolina Power & 

Light Company in Chatham County, North Carolina, 2 miles. 
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FINANCING 


SOUTHERN PAcIFIc—Authorized to issue not exceeding $20,000,000 of 
secured serial promissory notes to pay company’s indebtedness to 
R. F. C. and banks. 

santa FE—Authorized to assume obligation not exceeding $20,000,000 
equipment trust certificates, proceeds to be used acquisition of freight 
ears, Diesel electric freight locomotives, and other equipment. 

NEW YORK, CHICAGO & ST. LOUIS RAILROAD COMPANY—Authorized to as- 
sume obligation of $5,800,000 equipment certificates for purchase of 
locomotives and freight cars. 

DENVER & RIO GRANDE WESTERN—Authorized to assume obligation $1,260,- 
000 equipment certificates for 500 steel box cars. 

8T. PAUL UNION DEPOT COMPANY—Authorized to issue $14,737,000 mort- 
gage bonds and $900,000 guaranteed notes in order to redeem a cor- 
responding amount of its present mortgage bonds. 

KANSAS, OKLAHOMA & GULF RAILROAD COMPANY—Authorized to extend 
from January 3, 1941, to July 1, 1978, the date of maturity of 
$483,500 of First Mortgage 5% Bonds bearing interest during the 
extended period of 5%. 

BANGOR & AROOSTOOK RAILROAD COMPANY—Authorized to issue $773,000 
consolidated refunding mortgage 4% bonds, to be exchanged for a 
like principal amount of 5% bonds now in the treasury. 

LAKE SUPERIOR & ISHPEMING RAILROAD COMPANY—Authorized to issue not 
exceeding 215,000 shares of capital stock at $20 par to be exchanged 
for 43,000 shares of authorized capital stock at $100 par value, in 
the ratio of 5 shares of new stock for each share of existing stock. 

MONTANA, WYOMING & SOUTHERN—Authorized to issue not exceeding 
10,000 shares common capital stock, no par value, in exchange on 
share for share basis for equal number shares of outstanding common 
capital stock with a par value of $100 per share. 

TERMINAL RAILROAD ASSOCIATION—Authorized to pledge with trustee re- 
newal first mortgage bond of St. Louis Bridge Company in amount 
of $5,000,000, and subject to such pledge to assign the bond to the 
corporate trustee under the general mortgage, and subject to the 
prior pledge and assignment to assign it to the corporate trustee 
under the refunding and improvement mortgage as supplemented. 





REORGANIZATIONS 


ERIE RAILROAD—Purchase authorized by Erie Railroad of property of 
Chicago & Erie Railroad Company; also authorized to assume obli- 
gation of bonds of the Chicago & Erie. 

CHICAGO, ROCK ISLAND & PACIFIC RAILWAY COMPANY—I. C. C. has modified 
its previously approved plan of reorganization of this company with 
respect to allotments of certain securities and has made provision for 
dissolution of certain of the Rock Island’s subsidiaries. 
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SPOKANE INTERNATIONAL RAILWAY COMPANY—Acquisition and operation 
by this company of railroad and other properties of the Spokane 
International Railway Company, and of the Coeur d’Alene and Pend 
d’Oreille Railway Company, has been authorized in order to carry 
out a previously approved plan of reorganization of these carriers, 





R. F. C. Loans to Railroads 


As of August 31, 1941, the R. F. C. had loaned railroads $810,325,- 
175.16 and had received repayments amounting to $353,698,921.25. 





R. F. C. Lending Powers 


H. R. 5667, introduced by Chairman Steagall of the House Banking 
and Currency Committee, and favorably reported by that Committee on 
September 17, will increase the lending power of the R. F. C. by $1,500,- 
000,000. No change is made in Section 5 of the R. F. C. Act with respect 
to ratlroad loans. 





Newfoundland Railway to Be Rehabilitated 


Federal Loan Administrator Jones said on September 16, that the 
R. F. C. had committed $5,628,614 to the War Department for the re- 
habilitation of the Newfoundland Railway, an important link to the new 
United States Defense Base established in Newfoundland. 





Revenues of Class | Railroads in September 


Preliminary reports from 88 Class I railroads, representing 81.5 
per cent of total operating revenues, recently made public by the Asso- 
ciation of American Railroads, show that those railroads in September, 
1941, had estimated operating revenues amounting to $396,976,910, com- 
pared with $311,835,231 in the same month of 1940 and $381,524,594 in 
the same month of 1930. Operating revenues of those roads in September, 
1941, were 27.3 per cent above those for September, 1940, and 4.1 above 
September, 1930. 

Freight revenues of the 88 Class I railroads in September, 1941 
amounted to $333,157,318 compared with $256,128,465 in September, 
1940, and $297,290,777 in September, 1930. Freight revenues in Sep- 
tember, 1941, were 30.1 per cent above the same month in 1940, and 12.1 
per cent above the same month in 1930. 
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Passenger revenues in September, 1941, according to these pre- 








ion liminary reports from 88 Class I railroads, totaled $36,887,677 com- 
m4 pared with $30,330,339 in September, 1940, and $50,202,646 in Septem- 
nd ber, 1930. For the month of September, 1941, they were 21.6 per cent 
4 above the same month in 1940, but 26.5 per cent below the same month in 
_ 1930. 
Revenue Freight Car Loadings 
5 Loadings of revenue freight for the week ended October 11 totaled 
pd 903,877 cars. This was an increase above the corresponding week of 
1940 amounting to 91,971 cars, or 11.3%, and as compared with the same 
week of 1939, was an increase of 63,925 cars, or 7.6%. 

Coal loading amounted to 171,694 cars, an increase of 1,596 cars 
above the preceding week, and an increase of 51,384 cars above the cor- 
responding week in 1940. 

ng 

on 
0,- Railway Income 
ect 

Class I railroads of the United States in the eight months of this year 
ended August 31, had an estimated net income, after interest and rentals, 
of $298,524,000, according to reports filed by the carriers with the Bureau 
of Railway Economies of the Association of American Railroads. 

h For the corresponding period in 1940, net income of those same roads, 
“| after interest and rentals, was $29,350,000. 


Net railway operating income, before interest and rentals, of the 
ow Class I carriers in the eight months of 1941 amounted to $651,089,274, 
which was at the annual rate of return of 4.12 per cent on property 
investment compared with $369,778,456 or 2.36 per cent in 1940 and 
$545,262,898 or 3.45 per cent in 1930. 





vd Railway Equipment 

on Class I railroads on October 1, 1941 had 88,819 new freight cars on 
~ order. On September 1, 1941, they had 92,033 on order, and on October 
~ 1, last year, there were 19,892. 

| > The new cars on order on October 1, this year included 57,891 box, 


25,437 coal, 358 stock, 2,076 flat, 2,076 refrigerator and 981 miscellaneous 
cars. 

al Class I railroads on October 1, this year also had 671 new locomotives 

on order, of which 309 were steam and 362 electric and Diesel. On 

1 September 1, 1941, there were 611 new locomotives on order, of which 
317 were steam and 294 were electric and Diesel. New locomotives on 

order October 1, last year, totaled 215 which included 130 steam and 85 

electric and Diesel. 
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In the first nine months of 1941, the railroads put in service 55,709 
new freight cars compared with 49,685 in the same period last year. 

Of the total number of new freight cars placed in operation in the 
first nine months this year, there were 29,048 box, 23,159 coal, 1,566 flat, 
1,482 refrigerator, 91 stock and 363 miscellaneous cars. 

In the first nine months this year, the railroads also put in service 
425 locomotives, of which 97 were steam and 328 electric and Diesel, 
Installed in the first nine months last year were 265 new locomotives, of 
which 73 were steam and 192 electric and Diesel. 





Passenger Transportation Increases 


Passenger travel by all modes of transportation in the United States 
has risen above recent levels as the result of the growing need for travel 
in connection with the defense program and increased purchasing power, 
according to a statement made on October 3 by the Department of Com- 
merce. It is pointed out that nearly 1,900,000 members of the armed 
forces of the United States were transported on Government account dur- 
ing the first eight months of this year. 

In terms of passengers carried, parlor and sleeping car business in 
the first six months of this year was 27% above that of 1940 and coach 
business was 15% above that of a year ago. 





Railway Employment 


Class I steam railways, excluding switching and terminal companies, 
had 1,211,258 employees at the middle of the month of September, 1941. 
This is an increase of 13.53% as compared with the middle of September, 
1940. Railway employment at the middle of September, 1941 was 
116.4% of the 1935-1939 average. 





PETROLEUM TRANSPORTATION 


President J. J. Pelley of the Association of American Railroads, ap- 
peared before the special Senate Committee appointed to investigate the 
alleged oil shortage in the East, on October 2, and reiterated the state- 
ment he made to the Committee on September 3 to the effect that there 
are approximately 20,000 surplus tank cars available for handling oil 
to the Atlantic Seaboard and that the railroads can handle 200,000 bar- 
rels of oil daily. 

President Pelley made his statement after Petroleum Co-ordinator 
Ickes had, on the preceding day, testified that at the maximum there 
might be available 5,192 tank cars to carry petroleum and its products 
to the East Coast States. 
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09 President Pelley said that 8 a. m., Saturday, September 27, there 

were 41,993 empty tank cars on hand at petroleum loading points. The 
the loadings at these points for the five preceding days averaged 9,613 cars 
at, per day. There were on hand at loading points on September 27 enough 

empty cars to take care of the loading for that day and the next day with 
ice a surplus of 23,595 cars besides. In addition, there were, he said, stored 
el. elsewhere than at loading points 993 serviceable empty tank cars, making 
of a total surplus that day of more than 24,000 cars. He presented to the 


Committee a statement giving the location of these cars. 





Federal Employers Liability Act Decisions 


tes Amendment of the Federal Employers Liability Act enlarging to 
vel three years the previous two-year period for the limitation of actions, 
er, does not operate retroactively so as to extend the time within which suit 
m- may be brought on a cause of action accruing less than two years before 
ed the enactment of the amendment, according to a decision of the United 
1r- States District Court for the Eastern District of Kentucky in Callahan 

v. Chesapeake & Ohio Railway. This decision is contrary to that of the 
in United States District Court for the Eastern District of Pennsylvania 
ch in the case of Gahling v. Colabee Steamship Company. 





Toledo, Peoria & Western Labor Act Case 


Judge J. Leroy Adair, of the U. S. District Court at Peoria, has 


eS, declined to dismiss the indictment against the Toledo, Peoria & Western 
11. on charges of violations of the Railway Labor Act. A motion to dismiss 
er, the indictment because it does not state a cause of action was overruled. 
aS 





Shippers’ Rights In Abandonment Cases 


The United States District Court for the District of Connecticut, in 
Woodruff vs. United States, et al, has held that neither an adjoining 
p- property owner nor a shipper over a railroad is entitled as of right to a 
formal, legal hearing on issues raised in an application for permission 
e- to abandon a line. 

The court in its opinion said that prior to the Transportation Act 
vil of 1920 the carrier could have abandoned without let or hindrance. That 
statute, it added, directed the Commission, in applications to abandon, 
to take into consideration the public interest. Nothing in that statute, 
the court said, or any other statute or in any decision required or sug- 
gested that, as a condition precedent to the issuance of a permit, the 
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Commission must give a hearing to shippers or persons situated as was 
the plaintiff, that is, an adjoining property owner. Continuing, the 
Court said : 

Indeed, similar considerations require the dismissal of this suit on 
an additional ground: Absent some statute, neither plaintiff nor any 
shipper has a cause of action against the carrier for threatened or actual 
abandonment; financial loss may exist, but it is damnum absque injuria 
(damage without legal injury). If any action will lie; it must rest upon 
some statute creating a substantive legal interest, inhering in the plain- 
tiff as an individual private person, which will be invaded by the aban- 
donment. We find nothing in any statute creating such a substantive 
interest which is entitled to protection against the abandonment by the 
carrier pursuant to a certificate of, or against the issuance of a certificate 
by the Commission. It follows that the plaintiff cannot complain of 
alleged or real errors in the Commission’s procedure. Plaintiff’s suit, 
since it discloses merely damnum absque injuria, involves no justifiable 
‘ease or controversy.’’ 





RAILROAD EMERGENCY BOARD 


President Roosevelt, on September 10, appointed a five-man Emer- 
gency Board to investigate pending disputes relating to wages, etc., 
between railroad management and their employees. The Board met re- 
cently in Chicago to organize, determine its procedure, and fix the time 
and place for the hearings. 

The members of the Board are: 

Wayne Lyman Morse, Dean of the University of Oregon Law School, 
who is named Chairman. He has acted as arbitrator for the West Coast 
Shipping Industry. 

Professor Thomas Reed Powell of Harvard University Law School. 

Professor James C. Bonbright of Columbia University. He has pre- 
viously served as referee in labor disputes. 

Joseph Henry Willits, Director of Social Sciences for the Rockefeller 
Foundation and formerly Dean of the Wharton School of Finance of the 
University of Pennsylvania. He has had previous service as arbitrator 
in labor disputes. 

Huston Thompson, a Washington, D. C. lawyer, who was formerly 
Chairman of the Federal Trade Commission. 





Petroleum Rates Reduced 


The railroads, after consultation with a committee representing the 
Petroleum Coordinator, agreed to make emergency reductions on petro- 
leum and its products moving to the East from points west of the western 
boundaries of Pennsylvania, West Virginia, North Carolina, Georgia, 
Virginia and Florida. 
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On gasoline and fuel and heating oils a reduction of 25% in the 
normal rates was agreed to. On crude oil, the rates were established on 
a basis of 13% of the first-class rates. This represents a reduction of 
about 50% in the territory east of the Mississippi and north of the 
Potomac and Ohio Rivers, and a reduction of from 27 to 40% from 
Southwestern and Midcontinent points. 





Acceptance of Perishable Traffic 


The Car Service Division of the Association of American Railroads 
has issued Circular CSD-162 dated October 10, 1941, stating that between 
October 15, 1941 and April 15, 1942, railroads in a group designated as 
Group ‘‘A’’, and between November 15, 1941 and April 15, 1942 rail- 
roads designated as Group ‘‘B’’ will decline to accept at stations on their 
lines, or from connections, perishable carload freight loaded in box cars, 
which freight may be subject to damage from freezing, unless properly 
protected. 





Railroad Rail Requirements 


In ‘‘This Industrial Week’’ in the Iron Age of September 11, it is 
said that : 

‘*Likelihood of the Nation’s railroads obtaining the balance of their 
1941 rails as well as 1942 requirements at anywhere near the time needed 
grows fainter each day. Rail mills are overtaxed with orders for muni- 
tions, steel and structural shapes, and mill operators are bound to fill 
highest defense orders first.’’ 
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RAILWAY STATISTICAL TERMS 


About 14 years ago the Bureau of Statistics of the Interstate Com- 
merce Commission issued a pamphlet giving answers to 35 statistical or 
accounting questions frequently arising in connection with rate case 
testimony. That proved to be of considerable interest to the examiners 
and lawyers concerned in such cases. A later edition appeared as an 
appendix in the Statistics of Railways for 1932. There has just been 
issued as Interstate Commerce Commission Bureau of Statistics State- 
ment No. 4119, a somewhat enlarged mimeographed pamphlet of the same 
nature consisting of 58 typewriten pages and containing 547 definitions. 
The form of answering questions has been abandoned in favor of the 
dictionary form. This edition should prove to be of service to many of 
the readers of this Journal. Most of the definitions relate to matters 
with which the experienced practitioner is quite familiar, but probably 
even the most experienced will find among them some definition he was 
not sure about. Let us test your I. Q., Mr. Practitioner. Try yourself 
on the following five questions, answers to which will be found in the 
pamphlet under review: 


1. What are the principal differences between a railroad trusteeship 
and a railroad receivership ? 

2. What is deducted from operating revenues to arrive at net rail- 
way operating income in I. C. C. statistics? 

3. What is meant by ‘‘equated track-miles’’? 

4. What is the difference between inter-terminal and intra-terminal 
switching ? 

5. For accounting purposes, what weight constitutes the dividing 
line between carload and less-than-carload traffic ? 

Statement No. 4119 will be sent free by the Bureau of Statistics for 
the asking. 
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NEW TRANSPORTATION BOARD REPORTS TO PRESIDENT 


The new Board of Investigation and Research for Transportation 
made report on September 18 to the President and Congress, in which it 
advised that a preliminary organization had been effected to make a 
thorough study of the nation’s transportation facilities. The report is 
quoted in full below: 

September 18, 1941. 
To the President and to the Congress 


The Transportation Act of 1940, approved September 18, 1940, 
establishes a Board of Investigation and Research, which is directed and 
authorized to make certain investigations in the field of transportation 
(54 Stat. L. 952). 

Particularly with respect to carriers by railroad, motor carriers, and 
earriers by water, the Board is directed to investigate: (1) the relative 
economy and fitness of such carriers, and the methods by which each type 
ean and should be developed so that there may be provided a national 
transportation system adequate to meet the needs of the commerce of the 
U.S., of the Postal Service, and of the National Defense; (2) the extent of 
public aid to such carriers; and (3) the extent to which taxes are im- 
posed upon such carriers. The Board is further authorized to investigate 
or consider any other matter relating to rail carriers, motor carriers, or 
water carriers, which it may deem important to investigate for the im- 
provement of transportation conditions and to effectuate the national 
transportation policy declared in the I. C. Act, as amended. 

The Act directs the Board to transmit to the President and to the 
Congress, on or before May 1, 1941, preliminary reports of its studies and 
investigations, together with its findings and recommendations. In addi- 
tion, it is the duty of the Board to submit to the President and to the 
Congress an annual report, a final report, and such other reports, find- 
ings, and recommendations as it may deem necessary. The members of 
the Board took the oath of office on Aug. 22, 1941, and proceeded imme- 
diately with the organization of the Board. Nelson Lee Smith of New 
Hampshire was designated Chairman by Executive Order, and Robert E. 
Webb of Ky. was elected Vice Chairman. This report, filed one year 
after the approval of the Act, deals with the activities of the Board from 
the date of its organization to September 18, 1941. Necessarily it is 
limited to an account of the preliminary steps thus far taken by the 
Board. As the Board’s studies progress, further reports will from time 
to time be submitted. 

During the short period covered by this report, the Board has en- 
gaged in the formulation of plans for the investigations and researches 
which it is its duty under the statute to undertake. Conferences are 
being held with representatives of the various agencies—both govern- 
mental and private—which are known to be interested in the fields of 
economic activity with which the Board is concerned. The Board is in- 
viting from all such sources full cooperation, suggestions as to the scope 
and nature of its work and advice concerning the procedures best adapted 
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to the effective development of the essential facts. It is expected that in 
this way the studies of the Board may be so designed as to be of maximum 
usefulness in the public interest. 

It is the purpose of the Board to avoid unnecessary and wasteful 
duplication of the effort and to utilize to the fullest possible extent ma- 
terials and personnel which may already be available. The Board is 
endeavoring to gather comprehensive and authoritative information as 
to existing data, research projects which are now in progress within the 
field of its activities under the congressional mandate, and personnel 
which may be able to assist in its work. The general framework of the 
Board’s organization and procedure has been determined upon, and de- 
tailed plans for its research projects are being formulated. 

The statute specifically authorizes the utilization by the Board of 
the services, information, facilities, and personnel of other departments 
and agencies of the government to the extent that this will not interfere 
unduly with their regular work and duties. The Board has received 
valuable assistance from other departments in connection with its initial 
problems of organization. It expects to continue to seek and utilize such 
help wherever feasible, but it is already clear that changed conditions 
since the enactment of the legislation creating the board have imposed 
unforeseen burdens upon many of the agencies from which assistance 
might otherwise have been expected. It therefore appears that less can 
now be accomplished through the staffs and facilities of other govern- 
mental agencies than was originally anticipated when the statute was 
enacted. 

The First Supplemental National Defense Appropriation Act, 1942 
(77th Congress, Public No. 247) carried $100,000 for the work of the 
Board of Investigation and Research during the remainder of the cur- 
rent fiscal year. As the testimony regarding the appropriation indicates, 
this amount was provided simply to permit the Board to begin its work; 
it was expected that additional funds would be required to permit the 
Board to perform its duties under the Act. As soon, therefore, as the 
necessary preliminary explorations of available materials, facilities, and 
personnel have progressed far enough to permit the development of de- 
tailed plans of a more specific nature, the Board will submit an estimate 
of the funds necessary to enable it to function effectively and to conduct 

. the studies which it has been directed by the Congress. 


Respectfully submitted, 


Netson Lee Smrtu, Chairman, 
Rospert E. Wess, Member 
C. E. Cumbre, Member 





The Board on September 22 announced the appointment of Mr. 
Lewis H. Guenther as Administrative Officer. Mr. Guenther has spent 
approximately twenty-four years with the Government in Washington, 
having served in various capacities with the Treasury Department, Fed- 
eral Farm Board, and more recently with the Federal Home Loan Bank 
Board and the Home Owners’ Loan Corporation. 
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Railroad Retirement Act and Related Activities 


Directors May Obtain Annuities Without Resigning Positions 


Service as a member of the board of directors of a company, even if 
performed for compensation, does not constitute service within the mean- 
ing of the Railroad Retirement Act according to a ruling by the General 
Counsel of the Railroad Retirement Board. A person performing such 
service will, therefore, be able to receive an annuity without resigning 
from the board. 





Incidents of Injuries and Disease of Railroad Employees 


Members of the Railroad Retirement Board and representatives of 
the railroads have reached a final agreement with respect to the informa- 
tion which the railroads will be required to furnish the Board pursuant 
to S. Res. 128. An agreement was also reached with respect to the allow- 
ances which will be made to railroads for furnishing the data requested 
by the Board. The schedule of allowance is, however, subject to approval 
by the General Accounting Office. 





Railroad Unemployment Insurance Certifications 


Benefit certifications for the first registration period in the benefit 
year 1941-1942, covering the period from July 19 to August 29, 1941, 
amounted to 14,886, according to a statement issued by the Railroad Re- 
tirement Board. The number of certifications with 14 days of unem-’ 
ployment amounted to 9,722, and the number of certifications with 8 to 
13 days of unemployment, 5,144. 





Railroad Retirement Board Annuities and Pensions 


On September 30, 1941, the Railroad Retirement Board had 154,847 
annuities and pensions in force calling for monthly payments of $9,862,- 
086.26, an average of $63.69. 





Bingham & Garfield Railroad Retirement Act Case 


Judge J. Foster Symes, of the U. S. District Court of Denver, has 
sustained the ruling of the Railroad Retirement Board that railroad men 
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working for the Bingham & Garfield and the Nevada Northern are em- Ral 
ployees of those carriers and subject to the Railroad Retirement Act. refe 

The railroads had leased their tracks to their parent companies, and the 
the latter paid the employees working on the railroad. ; 

Judge Symes said: ‘‘If we look at the substance of things and not rail 
the stage scenery set up to camouflage the real situation, we are forced to on 
conclude that the Board was justified in holding that these individuals fro 
have been in the service of the Nevada Northern and the Bingham & edg 
Garfield.’’ 


With respect to the power of the Railroad Retirement Board to make 
the determination, he said : ‘‘ Where Congress has set up an administra- 
tive agency to determine questions of fact, or mixed questions of law and 
fact, such determination by the agency is conclusive, unless it is arbi- 
trary or capricious, or unsupported by evidence, or based on a clear error 














of law.”’ the 
The allegation of the carriers that the Railroad Retirement Act is un- pre 
constitutional was not pressed during the argument before Judge Symes. 7 
0 
cor 
ing 
National Railroad Adjustment Board Cases ple 
tio 
The First Division of the Board had 5,537 cases awaiting decision on ; 
October 4, 1941. The Board had heard 382 of these, of which 71 are 
deadlocked. 
Be 
th 
$5 
National Railroad Adjustment Board Procedure In Seniority Cases 
The Second Division of the Board has continued in effect until Oc- 
tober 24, 1942 the provisions of its Circular B, adopted October 24, 1940, 
which is set forth in full in W. I. B. of October 28, 1940, Item 52, pages 
579-580. 
la 
R 
al 
National Railroad Adjustment Board Referee be 
Associate Justice Herbert P. Rudolph of the Supreme Court of 
South Dakota has been named by the National Mediation Board as a 
referee for the First Division of the National Railroad Adjustment Board. 
Among the cases he will consider is one involving employees of the Bir- 
mingham Southern Railway Company—Docket 6098. 
ti 
0 
Delaware & Hudson Adjustment Board Suit 8 
United States District Judge Igoe, at Chicago, has dismissed the suit 
of the Delaware & Hudson Railroad Corporation against the National 
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Railroad Adjustment Board and Judge Royal A. Stone who acted as 
referee in 73 deadlocked cases filed by three railway labor unions against 
the Corporation. 

The Court held that it lacked jurisdiction to pass on the merits of the 
railroad corporation’s suit, which grew out of charges reportedly based 
on knowledge that the grievance or labor claims had been withdrawn 
from the Adjustment Board by the brotherhoods because of foreknowl- 
edge that rulings would have been adverse to them. 





National Mediation Board Funds 


President Roosevelt has transmitted to the House of Representatives 
the recommendation of the Bureau of the Budget for an additional ap- 
propriation of $55,000 for the National Mediation Board for the fiscal 
year 1942. This money, together with an unexpended balance of $35,000 
obtained from previous appropriations for that purpose, is to be used to 
cover the expenses of the Emergency Board which has been holding hear- 
ings in Chicago with respect to the threatened strike of railroad em- 
ployees. Any excess funds will be used to meet expenses of any addi- 
tional emergency or arbitration boards required during the fiscal year. 

* .s = * 

Supplemental appropriations of $69,358 for the National Mediation 
Board were approved by the House of Representatives on October 10. Of 
the total amount appropriated $14,385 is for salaries and expenses, and 
$55,000 is for the expenses of arbitration and emergency boards. 





National Labor Relations Board Rules Amended 


The National Labor Relations Board has amended its rules and regu- 
lations with respect to procedure under Section 10 of the National Labor 
Relations Act relating to the prevention of unfair labor practices. The 
<. regulations were published in the Federal Register of Septem- 

r 6. 





National Labor Relations Board Member 


President Roosevelt sent to the Senate on September 17 the nomina- 
tion of Girard D. Reilly, Solicitor of the Department of Labor, to be a 
member of the National Labor Relations Board for a term of five years, 
succeeding Edwin S. Smith. 








Bituminous Coal Act of 1937 and 
Related Activities 


Consumption of Fuel for Production of Electric Energy 


Electric utility power plants consumed 5,767,037 tons of coal in Aug- 
ust 1941, the Federal Power Commission reported recently in its monthly 
publication ‘‘Consumption of Fuel for Production of Electric Energy.” 

Of the total, 5,478,062 tons were bituminous coal, an increase of 4.9 
percent over July consumption, and 288,975 tons were anthracite, an in- 
crease of 6.0 percent over July consumption, the report said. 

Fuel oil consumed in August 1941 totaled 1,783,283 barrels com- 
pared to 1,616,886 barrels in July, an increase of 10.3 percent. 

Gas consumption in August rose 11.5 percent over gas consumed in 
July. In August 21,422,180 MCF of gas were consumed compared to 
19,207,157 MCF in July. 

Total stock of coal on hand at electric utility power plants on Sep- 
tember 1, 1941, was 12,269,387 tons. This represents a 4.9 percent in- 
crease over the stock on hand August 1, 1941, and an increase of 1.0 per- 
cent compared to the stock on hand September 1, 1940. Of the total Sep- 
tember 30, 1941 stock, 10,912,000 tons were bituminous coal and 1,357,- 
305 tons were anthracite. These represent increases in stocks of each on 
~~ date of 4.6 and 7.4 percent respectively over stocks on hand August 

, 1941. 

In terms of days’ supply, which is based on the rate of consumption 
in the month in question, there were sufficient stocks of bituminous coal 
on hand September 1, 1941, to last 62 days and sufficient stocks of anthra- 
cite for 146 days’ requirements. On August 1, 1941, there were stocks of 
bituminous coal on hand for 62 days and of anthracite for 144 days. 








Railroads Coal Piles 


Transportation Commissioner Budd announced on September 15, 
that, to lighten transportation demands during the Fall and Winter peak 
period, the Nation’s railroads have built a stockpile of coal which on 
September 1, had reached 8,066,000 tons. 





Maximum Prices For Bituminous Coal 


Bituminous Coal Consumers’ Counsel, Luther Harr, proposed on 
September 5th that maximum coal prices be set at 20% above existing 
minimum prices. He had previously petitioned the Bituminous Coal 
Division of the Department of Interior to set maximum prices at 10% 
above minimum prices, but he amended that petition asking that the 
proposed ceiling prices be 20% above minimum prices. A hearing on his 
petition was held for a few sessions and now stands recessed until Nov- 
ember 4th. The Director of the Bituminous Coal Division denied 4 
motion for dismissal of the petition filed by representatives of several 
soft coal producers. 
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ANTHONY E. SICILIA SUSPENDED FROM PRACTICE 


Ez Parte 139 


By order of the Interstate Commerce Commission, served October 18, 
1941, Anthony E. Sicilia, a practitioner before the Commission, was sus- 
pended from practice for one year. 

The Commission stated : ‘‘A more aggravated case would call for an 
order of disbarment, but it is our expectation that a suspension from the 
right to practice before the Commission will suffice to bring him to a 
proper appreciation of ethical and legal standards of conduct and thought 
which should be instinctive in a high-minded practitioner. 

We also find that respondent has been and is lacking in proper pro- 
fessional conduct in respect to the matters as to which he was on January 
8, 1941, by the United States District Court for the Southern District of 
Ohio, Eastern Division, adjudged to be guilty of violations of the Inter- 
state Commerce Act, and that he should be suspended from practice 
before the Commission, with leave on and after one year from the date of 
service upon him of this report and the accompanying order to apply for 
reinstatement upon making a satisfactory showing of good conduct and of 
appreciation of his responsibilities as a practitioner. An appropriate 
order will be entered. 

We further find that the giving of the above recited Christmas re- 
membrance to the traffic manager of * * * a shipper which had patron- 
ized the common carrier by which the respondent was employed, was un- 
ethical and censurable, and the respondent knew it to be such. He is 
reprimanded for having aided and abetted in the giving of a near-rebate, 
which, if not in precise terms, violated the Interstate Commerce Act in 
fare essential spirit and principle.’’ 


Wage and Hour Administration 


Wage-Hour Records 


Revision of record-keeping regulations, under the Fair Labor Stan- 
dards Act of 1938, were announced recently by the Administrator of the 
Wage and Hour Division of the Department of Labor. 

Under the new regulations railroads will be required to maintain and 
preserve pay-roll or other records containing the following information 
and data on each and every employee: 


1. Name in full 
2. Home address 
3. Date of birth (if under 19) 
4. Occupation in which employed 
5. Time of day and name of the day on which the employee’s work- 
week begins 
6. Basis on which wages are paid 
7. Hours worked each work-day and total hours worked each work- 
week 
8. Total daily or weekly earnings or wages 
9. Additions to or deductions from wages paid each pay period 
10. Total earnings or wages paid each pay period. 
11. Date of payment and pay period covered by payment. 


Supplementary to these provisions, pay-roll or other records must be 
maintained and preserved which show the following additional informa- 
tion and data on each and every employee employed in any occupation in 
the performance of which he receives tips or gratuities from third per- 
sons and which tips or gratuities are accounted for or turned over by the 
employee to the employer: 


(1) Actual total hours worked each workday in those occupations in 
the performance of which the employee receives tips or gratui- 
ties from third persons, 

(2) Actual total hours worked each workday in any other occupa- 
tion, 

(3) Total daily or weekly straight-time earnings segregated accord- 
ing to: 


(i) Time paid for under (1) above, and 
(ii) Time paid for under (2) above, 
(iii) Tips or gratuities received and accounted for or turned 
over by the employee to the employer. 


Payroll records must be preserved for at least 4 years. 

Supplementary basic records must be preserved for a period of at 
least 2 years. 

Each employer is required to keep the prescribed records safe and 
accessible at the place or places of employment, or at one or more estab- 


74 








duet 
sual 
heal 
rail 
nati 
in L 
Fur 








n- 


he 


od 
on 








OCTOBER, 1941 75 





lished central record-keeping offices where such records are customarily 
maintained. These records must be open at any time to inspection and 
transcription of the Administrator of the Wage and Hour Division or 
his duly authorized representative. 





Red Cap Hearings 


Hearings in connection with the red cap investigation being con- 
ducted by the Wage and Hour Division of the Department of Labor, pur- 
suant to Senate resolution, were resumed in Chicago on October-7. These 
hearings covered all railroad terminals of the Illinois Central, and the 
railroad terminals in Minneapolis, Milwaukee, Madison, Omaha, Cincin- 
nati, Columbus, Indianapolis, Louisville and the Pere Marquette station 
in Detroit. Hearings have already been held in New York and St. Louis. 
Further hearings will be held in Dallas and Washington, D. C. 





Wage-Hour Law Case 


The United States Circuit Court of Appeals for the 8th Cireuit at St. 
Louis recently sustained the right of the Wage and Hour Division of the 
Department of Labor to bring independent proceedings in the courts 
despite an inter-departmental agreement with the Department of Justice 
whereby the latter would institute all suits to enforce the Wage-Hour 
Law. The opinion affirmed the United States District Court for the East- 
ern District of Minnesota which had sustained the right of the Wage and 
Hour Division to subpena employment records of The Cudahy Packing 
Company plants at St. Paul and Newport, Minnesota. The Court: also 
sustained the right of the Administrator’s assistants to bring suit in the 
Federal courts. 















Some Major Purposes of the Regulation 
of Transportation * 


By HonoraB.LeE J. HapEN ALLDREDGE, 
Interstate Commerce Commissioner. 


We have always had transportation problems in this country. We 
probably always will have them as long as commerce occupies such an 
important place in our national existence. 

I want to discuss for a while some of the major purposes of the 
various acts to regulate commerce which the Interstate Commerce Com- 
mission now administers. Congress, as you know, has recently provided 
us with a general declaration of policy with respect to transportation, 
which was embodied in the Transportation Act of 1940. This general 
policy is thus expressed in the official language of the act: - 


It is hereby declared to be the national transportation policy 
of the Congress to provide for fair and impartial regulation of all 
modes of transportation subject to the provisions of this Act, so 
administered as to recognize and preserve the inherent advantages 
of each; to promote safe, adequate, economical, and efficient service 
and foster sound economic conditions in transportation and among 
the several carriers ; to encourage the establishment and maintenance 
of reasonable charges for transportation services, without unjust 
discriminations, undue preferences or advantages, or unfair or de- 
structive competitive practices; to cooperate with the several States 
and the duly authorized officials thereof; and to encourage fair 
wages and equitable working conditions ;—all to the end of develop- 
ing, coordinating, and preserving a national transportation system 
by water, highway, and rail, as well as other means, adequate to 
meet the needs of the commerce of the United States, of the Postal 
Service, and of the national defense. All of the provisions of this 
Act shall be administered and enforced with a view to carrying out 
the above declaration of policy. 


My purpose at this time, however, is to dissect this policy in order 
that we may look at some of the objectives which must be attained be- 
fore the ultimate purpose of developing, coordinating, and preserving & 
national transportation system adequate to meet the needs of the com- 
merce of the United States may be fully effectuated. I have found it 
very helpful in the discharge of my public duties and responsibilities to 
re-examine from time to time the background of our regulatory acts in 
order that I might more clearly visualize their principal objectives. I 
have found it helpful and interesting also to check the accomplishments 
along these lines. Even though these acts are frequently phrased in 
technical language, all of the provisions thereof have certain fundamental 
purposes in view. None of them is aimless or pointless. Each one has 
an element of national policy in it. 





* Address before the North Carolina Traffic League, Sir Walter Hotel, Raleigh, 
N. C., June 24, 1941. 
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It is common knowledge, confirmed by the literature of the subject, 
that many abuses arose in the early history of railroading in this country 
and that the public pressed so insistently for their correction that Con- 
gress finally responded and passed the first act to regulate commerce. 
The eareful student will perceive, however, that behind the demand for 
correction of the abuses which were prevalent at that time was a uni- 
versal desire to remove from commerce the fetters which the abuses 
signalized so that it could grow and expand. The history of the world 
reveals a close association between the growth and development of civi- 
lization and the expansion of commerce. Realization of this fact is no 
doubt responsible for the favorable attitude of the public toward the 
first railroad building in this country. Prior to that era, domestic com- 
merce had been severely restricted by the lack of adequate transportation 
facilities. The pent-up economic forces of the country were ready to 
break out at the first opportunity. It was felt that widespread trans- 
portation by railroad would furnish that opportunity. 

I have taken this fleeting glimpse behind the scenes of the framing 
of the first act to regulate commerce in order to emphasize the historic in- 
terest of the country in the promotion and development of commerce. 
After transportation without comprehensive regulation had been given 
a trial it was found that certain practices, some of which arose out of an 
intense competition between carriers, had the effect of hampering and 
circumscribing the flow of commerce—the very thing which the public 
was seeking so earnestly to avoid. The original act which Congress 
passed, striking as it did directly at certain evils, very clearly had in 
view as one of its major purposes, not merely the correction of the abuses 
but, in doing so, clearing the way for the development of a more expan- 
sive commerce. Several of the provisions embodied in the original act 
and preserved in subsequent acts were designed to attain that objective. 
The rate and tariff provisions are examples. It is clear from the experi- 
ence of the country before the first act was passed, recounted at length in 
the early reports of the Commission to Congress, that commerce may be 
seriously hampered by rate discriminations and inequalities, by confusion 
of rates, and by unnecessarily complex and multifarious tariff publica- 
tions. Simplification of classifications and tariffs, therefore, was not 
urged, demanded or sought solely as a matter of public convenience; it 
had a deeper significance, namely, the facilitation of the movement, 
growth, and expansion of commerce. 

Now, if the effect in the past of the forces and influences I have 
mentioned was to hamper the free movement of commerce, is there any 
reason to expect the effect to be any different today, or in the future, if 
we should revert to the original practices? I do not think so. The same 
causes, in my judgment, would produce similar results. If that be true, 
then, is it not a matter of concern to us that in very recent years there 
has been a noticeable tendency toward multiplicity of tariffs, rate sched- 
ules, classifications, rules, regulations, and practices. Where is this 
tendency to lead us if it continues? 

Take, for instance, the question of freight classification: Conceiv- 
ably, it might be deemed to be at least a nominal compliance with the 
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law for each carrier—railroad, highway or waterway—to provide a sepa- 
rate classification on its local traffic and a separate classification on joint 
traffic at each station. But think of the disastrous results to the free 
movement of commerce if such a classification and tariff system were in- 
augurated! In one of its earlier decisions, namely, the Western Classif- 
cation Case, 25 I. C. C. 442, decided in 1912, the Commission pointedly 
described what happened in the past in similar situations. I quote from 
the decision as follows: 


As a result of this multiplicity of classifications there was great 
confusion in the traffic situation in this respect. In very many cases 
two or more classifications were in force on one road; one for local 
traffic, one for through traffic in one direction, another for that in 
the opposite direction, and a fourth, perhaps, for traffic coming from 
or going to a particular section of the ‘country. In 1883 the Wabash 
Railroad Company had nine different classifications in effect for 
traffic originating on its line. The existence of so many classifica- 
tions was a public evil and necessarily resulted in constant embar- 
rassment in the interchange of traffic between the roads. Traffic 
managers and agents found it difficult to quote rates on through 
traffic with any degree of accuracy, and the owners of the freights 
were frequently subjected to the payment of freight charges greatly 
in excess of what they had anticipated. It was evident that greater 
uniformity in classification was an urgent need. 

The prohibition of unjust discrimination by the interstate com- 
merce act of 1887 stimulated the movement for uniformity. It was 
recognized by railroad officials that they could not observe the law 
without establishing greater uniformity of classification, 


From a technical point of view the present tendency is not precisely 
the same as that described, but in practical effect and to all intents 
and purposes it is. Our standard freight classifications, for instance, 
are being broken up into various and sundry exceptions, some of which 
are difficult to understand; so-called ‘‘all-commodity’’ rates and rates 
of that ilk are being multiplied, and other novel schemes are being em- 
ployed which have the effect of confusing the system of rates and charges 
for carrier services. 

- In another important provision of the original act to regulate com- 
merce and in similar provisions of subsequent regulatory acts, some 
people believe Congress has clearly undertaken to establish a national 
policy in relation to transportation in the interest, not merely of justice 
between individual shippers, as important as that is, but of the promo- 
tion of commerce. I have reference to the requirement that common 
earriers shall establish, observe, and enforce just and reasonable classi- 
fications of property for transportation. It seems clear that in enacting 
these provisions of law Congress was seeking to provide for the support 
of the transportation systems of the country in a manner that would 
enable all the various commodities entering the channels of trade to 
absorb the aggregate transportation burden and still move freely. 
Freight classification is thus made a continuing, vital, and living part 
of the process of rate making. Inasmuch as classification represents 4 
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practical and effective method of distributing the general rate burden 
among the different types of commodities that move over the transporta- 
tion routes of the country, the principle of classification is just as ap- 
plicable to commodity rates as to class rates. The importance of this 
principle is at once apparent when it is remembered that more than 5,000 
different articles move in commerce; that these articles represent differ- 
ent—sometimes widely different—values, are produced in large and small 
quantities, and are sold at varying degrees of profit ; that it is just as vital 
and important to the national welfare that the low-grade and middle- 
grade commodities move as the high-grade; and that some orderly and 
systematic method must be observed, if the ends of justice are to be 
promoted, in allocating and apportioning the total burden of transporta- 
tion among all these different commodities. It is not to be denied, of 
course, that the advent of private transportation on the highways has 
brought about a challenge to the orthodox system of freight classification 
and no doubt many changes must be made in the future, but a primary 
question before us in the field of rate-making is whether or not we have 
arrived at a point when a principle always recognized as fundamental 
must be discarded. In considering this important question we should not 
let our minds be confused as between a principle and a system, or a 
principle and a practice. It is one thing to make changes in the freight 
classification in the interest of modernization; it is quite another thing 
to abandon the principle of classification. 

There is still another fundamental objective of the act which I think 
is worthy of notice at this time, and that is the stabilization of rates 
and charges. That is one of the things which Congress hoped to attain 
through the working out of the general scheme of regulation which it pro- 
vided in the beginning. As a result of the operation of a system of rate- 
making by the carriers without control in the public interest, the realiza- 
tion came that certain things were indispensable if the business of the 
country which depends upon transportation service were to continue a 
healthy growth. These statements are amply confirmed by the first 
annual report of the Commission. I quote from that report as follows: 


The system, if it can be called such, involved a great measure 
of secrecy, and its necessary conditions were such as to prevent 
effective efforts to break it down, though the willingness to make the 
effort was not wanting among intelligent shippers. It was of the 
last importance to the shipper that he be on good terms with those 
who made the rates he must pay; to contend against them was some- 
times regarded as a species of presumption which was best dealt 
with by increasing existing burdens; and the shipper was cautious 
about incurring the risk. Nevertheless it was a common observa- 
tion, even among those who might hope for special favors, that a 
system of rates, open to all and fair as between localities, would be 
far preferable to a system for special contracts into which so large 
a personal element entered or was commonly supposed to enter. 
Permanence of rates was also seen to be of very high importance to 
every man engaging in business enterprises, since without it business 
contracts were lottery ventures. It was also perceived that the abso- 
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lute sum of the money charges exacted for transportation, if not 
clearly beyond the bounds of reason, was of inferior importance in 
comparison with the obtaining of rates that should be open, equal, 
relatively just as between places, and as steady as in the nature of 
things was practicable. (Italics supplied.) 


The purpose of the law to stabilize rates was emphasized time and 
again in the early history of the Commission. In 1891, Chairman 
Cooley, speaking before the regular annual convention of State Commis- 
sioners of Railroads, took occasion to single out this purpose of the law 
and to emphasize its importance. He said: 


Now it need hardly be said in this convention that one of the 
most important things to be accomplished in the regulation of rail- 
roads is to secure steadiness of rates; I do not mean that sort of 
steadiness that would prevent the gradual reduction of railroad 
charges as it should be seen to be practicable and just for the 
railroads to make it; but I mean the sort of steadiness that makes 
changes only in the proper direction, and when it does make them, 
does so deliberately, carefully, after consideration of all the inter- 
ests involved, and after such reasonable notice to the public as well 
as to the railroad interests as will enable due provision to be made 
by others to prevent needless loss and injury therefrom. All sudden 
changes are necessarily to some extent injurious; they are injurious 
even though they are made in the direction of lower rates and when 
as a matter of right they ought to be made in that direction, for 
they force sudden changes also in the values of property ; they affect 
in unexpected ways contracts made in the commercial world; and 
they give abundant opportunities for fraudulent understanding as 
between railroad officials and large dealers; opportunities which the 
public are certain to suspect are not unfrequently availed of. The 
law does well when it requires that a notice reasonable in point of 
time shall be given not merely of advances in rates but of reductions 
also. This is right and proper even when the reductions result from 
competition properly so-called in railroad service; but the sudden 
cutting of rates is usually an act which can by no proper use of 
terms be called a result of legitimate competition. Almost invariably 
it is an act of open and avowed warfare, entered upon not to benefit 
the public, but to injure a rival line. It differs from the warfare 
between nations in this, that in the case of international war the 
effects can commonly be limited for the most part to those who en- 
gage in it, while the rate war on the other hand injures not merely 
the parties engaged, but possibly to an equal extent other railroads 
whose operations reach the same sections, while injuring also far 
more than it benefits the business community that seeks to take ad- 
vantage of it. 


I have deemed it important to call this particular matter to your 
attention at this time because there is, to my mind, a tendency to revert 
to the former unsatisfactory conditions. Business must have a reason- 
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ably stable base upon which to build. Transportation charges in a con- 





















t stant state of flux undoubtedly have a disturbing and repressive effect 
+ upon commerce. 
, Adequate control of the tendencies which I have mentioned involves 
f the determination of one of the most intricate problems of regulation, 
namely, when, where, and to what extent must the right of an individual 
d carrier to initiate its own rates, charges, and practices yield to the pub- 
" lic interest? Our regulatory law, naturally and inevitably, made certain 
“ incursions into the domain of managerial discretion ; but there is clearly 
. manifest in the law an intention on the part of Congress to reserve to 


the carriers as many of their managerial rights as is consistent with ade- 

quate protection of the public interest. Manifestly, however, many of 

the major objectives of the regulatory law cannot possibly be achieved 
|. unless at some point the right of the individual carrier to act upon its 
f own initiative and to do as it pleases with respect to the rates which it 
d shall charge is halted. Where there is a tendency to revert to the prac- 
e tices of earlier days of making individual rates and classifications it is, 
s of course, important to determine where the exercise of individual dis- 
, eretion must blend with the common good. 
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A LETTER OF APPRECIATION 


LAW OFFICES 
JOHN F. FINERTY 


Barr Building, 
WASHINGTON 


120 Broadway, 
New York, 


September 25, 1941. 
Mr. Warren H. Wagner, 


Editor-in-Chief, 

ICC Practitioners’ Journal, 
2218 I. C. C. Building, 
Washington, D. C. 


Dear Warren: 


I feel I should express to you my appreciation of the service you and 
your fellow editors are affording the bar of the Commission. I find the 
Journal invaluable in keeping track, not only of the Commission’s re- 
ports and orders in the various fields of its jurisdiction but in keeping 
posted as well on legislative matters. I find the special articles also of 
great informative value. In fact, the Journal is the most uniformly 
useful legal publication I know and I think it only proper gratitude to 
say so. 

I have one suggestion. If practicable, it would be helpful to give the 
date as well as the docket number of reports digested but not yet printed, 
or if printed, to give the official citation. 

With kindest personal regards to you and your fellow editors, 


Sincerely yours, 
JFF :F JoHN F. FINERTY 
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TRANSPORTATION AND OUR PRESENT EMERGENCY 


Chairman Lea of the Committee on Interstate and Foreign Com- 
merce delivered an address in the House of Representatives on Septem- 
ber 25, on the subject, ‘‘Transportation and Our Present Emergency.’’ 
The following are excerpts from Chairman Lea’s address: 

‘‘Mr. Speaker: During the World War the Government found it 
necessary to take over control of the railroads and continue that control 
for more than one year after the war was over. We are now engaged in 
a defense program which may place upon our transportation agencies 
burdens greater than those carried during the World War. Looking 
back to that precedent many are apprehensive as to whether or not our 
railroads are, under private management, equal to the job that would be 
placed upon them.”’ 

‘‘For nearly a year the railroads have been delivering an average of 
5000 carloads of defense materials a day to widely scattered Government 
projects. There has been no delay due to failure of rail transportation. 
The roads made deliveries promptly and the Government Agencies and 
contractors unloaded and released the cars in an average time of 154 
days per car. There has been no shortage of cars for over 10 years. 

‘*In the first five months of 1941 the railroads transported a million 
and a half service men in trains, nearly 3000 of which were special, 
without any substantial interference with regular traffic. In the first 
five months of this year the railroads moved 19 million more tons of 
freight, as measured by ton-miles, than they moved during the same 
period in 1918. This has been accomplished without congestion or car 
shortage and with 625,000 less cars than in 1918. 

‘In the first six months of 1939 the net ton miles handled per 
freight car increased 57% over 1918 and 33% over 1929. This was a 
performance over 50% greater than in 1918 and 33% greater than in 
1929. 

“A freight car spends nearly one half of its life in the hands of the 
shipper, awaiting loading or unloading. A car ordered prematurely, 
or unduly delayed in loading or unloading, to that extent lowers trans- 
portation efficiency, increases costs and in times of peak loads creates 
what is called ‘car shortage.’ In a time of National Emergency we 
should have no ear shortage until we have the utmost efficiency in the 
maintenance and operation of rail facilities, the most direct routing, 
cars well loaded, and, through cooperation of shippers, ordered, loaded 
and released with the greatest practical promptness.’”’ 


‘‘A National Emergency like the present, places an unusual burden 
upon our transportation facilities. To accommodate railroad operation 
to a variable need is part of the experience of the ordinary railroad. 
In an ordinary year the demands for their services are seasonable and 
variable. Expansion and contraction of service is routine. One week in 
May 1939, the railroads carried 554,000 cars and one week in October, 
five months later, they carried 856,000 cars or 54% more than in May. 
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To anticipate and prepare for the excessive demands of a great emer. 
gency nevertheless, requires a high degree of management efficiency.”’ 


‘“We have a second problem of perhaps equal or greater importance 
and that is as to the supply of new rolling stock and repair of equipment. 
In 1940 it was agreed that railroad owned cars should be built up to 
1,700,000 by October first of this year. In part, this program was aided 
by the increased repair of cars. Over 112,000 new cars were actually 
ordered. There has been an inability to secure materials to an extent 
that this program will be 20,000 cars short on the first of October. 

** An estimated need of 1,800,000 cars by October first, 1942 will fall 
short by 100,000 cars unless needed construction materials can be pro- 
vided in the near future. 

*‘It must not be forgotten that the transportation system of the 
country is the connecting link between production, distribution, manu- 
facture and use. It is the basic activity on which other defense successes 
must rest. It would seem every effort possible should be made to supply 
that deficiency in materials for which priorities have not been granted. 
There will always be the opportunity to improve the service by use of 
equipment in existence, but transportation cannot be increased through 
any degree of efficiency by equipment ordered but not in use. 

‘*Today we have a railroad management schooled in our transpor- 
tation difficulties in the World War and trained in efficiency under the 
pressure of unfavorable economic conditions and keen competition of the 
last two decades. In all the world no job is being better done today than 
by the American Railroads. 

‘*All I have said does not preclude the idea that there is still room 
for further efficiency and higher accomplishments by the industry. 

**T believe the nation can allay any undue apprehension and look 
with confidence to the performance of our railroads even though their 
task may become very great. However great that task may become, it 
cannot be performed to the highest degree of satisfaction without friendly 
understanding, cooperation and support of the shipping interests of 
the country. That support I believe the people will give and with a 
better understanding of how essential their cooperation may be.’’ 
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By J. Ninian Beau, Editor 
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1. Pick-Up and Delivery For Private Carrier 


In Docket MC-C-265, the Commission has under investigation the 
practice of the Sloane-Blabon Corp., the Phileo Corp., and the Philco 
Radio & Television Corp., whereby these shippers haul their own goods in 
their own trucks as private carriers from points outside of New York 
State to the Secaucus, N. J., terminal of Service Transportation Com- 
pany, which is within the New York City commercial zone as defined by 
the I. C. C. Service Transportation then assigns one of its own drivers 
and a tractor to the loaded trailer of the shipper and delivers the goods 
to other places within the commercial zone. 

Briefs were recently filed by the Law and Enforcement Section of 
the Bureau of Motor Carriers and by the shippers; the Bureau contending © 
that the practice was unlawful, the low rates charged resulting in the 
granting and receiving of rebates and concessions; the shippers con- 
tending that such was not the case in view of the exemption contained in 
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Section 203 (b) (8) of the Motor Carrier Act. In support of their view 
the shippers cite the Supreme Court’s decision in Pennsylvania Railroad 
Co. v. P. U. C. of Ohio, 298 U. S. 170, holding that interstate private 
carriage could not be linked with intrastate common carriage to make 
interstate commerce subject to I. C. C. rate regulation. 





2. Distinction between Common and Contract Carriers—Craig Case 


The decision of Division 5 in the case of N. 8. Craig, Contract Car- 
rier Application, MC-5724, (See page 1006, September JouRNAL) is now 
on appeal to the entire Commission. Involving, as it does, the construc- 
tion of the statutory definitions of common and contract carriers in the 
Motor Carrier Act and the establishing of principles for distinguishing 
between the two types of operation, the Common and Contract Carrier 
Conferences of A. T. A. have filed lengthy briefs on the subject; the com- 
mon carriers supporting the decision of Division 5 that the applicant did 
not qualify as a contract carrier since, in the opinion of the Division, to 
be a contract carrier ‘‘one must, in addition to serving under ‘individual’ 
contracts with shippers, provide a definitely special service designed to 
meet the peculiar needs of a particular shipper or a limited number of 
shippers as distinguished from the common needs of shippers generally’’; 
the contract carriers contending that the Division erred in finding appli- 
cant to be a common carrier instead of a contract carrier, pointing out 
that the statute defined a contract carrier as one who ‘‘did not come with- 
in the terms of the common carrier definition. Since the common carrier 
definition only embraced those who held out to serve the general public, 
it is clear that a contract carrier was a for-hire carrier who did not under- 
take to serve the general public * * * .”’ 





3. Local Cartage Operations 


In Lincoln Storage & Carting Company Common Carrier Applica- 
tion, Docket No. MC-13530, Division 5 has recently construed Section 
202 (ce) (2) of the Interstate Commerce Act, Part II, to mean that all 
local pickup and delivery service performed in connection with other car- 
riers under its jurisdiction is subject to the exemption therein and that 
no certificate or permit is required for its performance. The Division 
held this to be true regardless of whether the service is performed by an 
independent carrier operating under duly established through routes and 
joint rates or performing through service under separately established 
rates of the two carriers. 

In a concurring opinion, Commissioner Lee said: ‘‘ * * * I think 
it is not out of place to point out that, under this decision, the only motor 
carriers engaged in performing a local pickup and delivery service, which 
are not exempt under sections 203 (b) (8) and 202 (c) (1) and (2) are 
those who perform such service for a forwarder, which the courts and this 
Commission have always held to be a shipper.’’ 
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4. Department of Justice Opposes Truck Mergers 


The Department of Justice has indicated that it will oppose any 
merger of the capital assets of motor carriers and that it favors develop- 
ment of the trucking industry along the lines followed for decades by the 
railroads. 

At I. C. C. hearings on the application of the Associated Transport, 
Inc., for authority to acquire control of eight major truck lines (MC- 
F-1612—-see page 1008, September JourNAL), a witness for the Depart- 
ment of Justice stated its flat opposition to the proposed merger on the 
ground that it would materially reduce competition. 





5. Motor Transportation Auxiliary to Rail Service Found to Be 
Common Carriage 


In Docket No. MC-64824, Nathamel Gardner Contract Carrier Appli- 
cation, the joint board’s recommended order states : 


‘Investigation develops that the proposed operation will be limited 
to line-haul movements between stations on the line of the Pennsyl- 
vania-Reading Seashore Lines rendering a service which is auxiliary 
to, and supplemental of, the rail service in the transportation of less- 
than-carload freight, pursuant to an arrangement between applicant 
and the Pennsylvania-Reading Seashore Lines. The coordinated 
rail-truck service proposed herein is to transport such traffic by rail 
to Wildwood, N. J., and thence by truck to certain rail stations on the 
lines of said railroad. Conversely, freight is to be collected at the 
stations and transported by motor vehicle to Wildwood where it will 
be consolidated and forwarded by rail. Such motor vehicle opera- 
tions are those of a common carrier by motor vehicle subject to Part 
II of the Interstate Commerce Act. Substituted Freight Service, 
232 I. C. C. 683.’’ 





6. Motor Carrier Hauling For Single Shipper But interchanging 
Freight With Railroads Found to Be Common Carrier 


In Docket No. MC-102517, E. W. Clark Contract Carrier Applica- 
tion, the following quotations from the examiner’s recommended order 
are interesting : 


‘* Applicant is under contract with the Wood Preserving division of 
the Koppers Company, Nashua, N. H., for the transportation of logs 
for that concern from the Maine forests, to be used in connection with 
the national defense program.’’ 

‘‘In view of applicant’s interchanging with other carriers at the 
railheads, it appears that the operations of applicant are those of a 








I. C. C. PRACTITIONERS’ JOURNAL 





common carrier, rather than a contract carrier, as stated in the appli- 
cation. A contract carrier may not interchange with other carriers 
without changing its status to that of a common carrier. The fact 
that applicant may not serve, or hold himself out to serve, the entire 
public in the affected territory does not necessarily alter his status as 
a common carrier. Further, in his contract of carriage with the 
shipper, which, under the regulations must be filed with the Commis- 
sion, applicant cannot undertake to furnish transportation which is 
beyond his power to furnish and which requires the services of an- 
other carrier, or which includes compensation for transportation to 
be furnished by others. The operations to be performed are, there- 
fore, those of a common carrier, and a certificate therefor will be 
granted.’’ 





7. Jurisdiction of Joint Boards and Examiners 


In Docket No. MC-102,821, Pan American Transport Company, the 
Commission has up for decision the question, whether applications for a 
number of unrelated operations by the same company, each involving 
fewer than 3 states but jointly involving more than 8 states, should be 
heard by joint boards or an examiner. 





8. Cancellation of Forwarder Tariffs Further Postponed 


The Commission has extended until January 15, 1942 the effective 
date of its orders in Ex Parte MC-31, Tariffs of Forwarding Companies, 
and MC-2200, Acme Fast Freight Common Carrier Application, requir- 
ing the cancellation of tariffs providing for joint rates between motor car- 
riers and freight forwarders. 





9. Final Hearing In Docket No. 28190—New Automobiles In 
Interstate Commerce 


Final hearing in the Commission’s nation-wide investigation of all 
transportation rates on new automobiles moving in interstate commerce 
has been set for December 2, 1941, before Examiners W. A. Disque and 
H. C. Lawton at the Hotel Fort Shelby, Detroit. 





10. Proportional Rates of Common Carriers 


In Docket 28496—Proportional Rates of Common Carriers and Min- 
imum Charges of Contract Carriers, the I. C. C. has announced a hearing 
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to be held in Washington, D. C. on November 24 for the purpose of receiv- 
ing pertinent evidence with respect to any of the rates covered by the 
phase of the proceeding presently under consideration. 





11. Wholesale Lumber Company Held to Be Common Carrier 


In I. C. C. v. A. W. Stickle & Co., (D. C., E. D. Okla., 7/12/41) the 
court upheld the position of the Commission that the term ‘‘common car- 
rier by motor vehicle’’ in the Motor Carrier Act includes a company 
which maintains a large fleet of trucks, solicits orders from retailers for 
certain commodities, and then purchases such ordered commodities and 
hauls them to the retailers, charging for the transportation and making 
approximately the same commission on the transactions as do motor car- 
riers on transportation similar to that involved Such carriage is held not 
to be an incident to a commercial enterprise, and the company, therefore, 
is not a private carrier. 

The court said: ‘‘ * * * No definite rule may be made whereby it 
may be determined with accuracy when transportation is incidental to or 
in furtherance of some primary commercial enterprise. Each decision 
must be bottomed on its own facts. 

**It would not seem, however, that transportation may be termed in- 
cidental to a primary business when the business claimed to be primary 
depends solely upon the operation of a fleet of trucks over a wide terri- 
tory, when definite charges are made for the transportation, which 
charges vary according to the distance.”’ 





12. Motor Carrier Priorities 
PropucTion oF Motor Carrier EQUIPMENT 


While drastic limitations have been placed on the manufacture of 
light trucks and passenger automobiles, recent orders of the Office for 
Production Management will result in a gain in heavy truck production. 
No limitation is placed on the production of heavy trucks, provided the 
manufacturers can obtain raw materials and parts. Medium trucks and 
passenger carriers may be built at the rate maintained during the first 
half of 1941. The production of replacement parts will be stepped up. 
Priority ratings are provided for the use of manufacturers in obtaining 
raw materials, parts, and supplies. 

Heavy trucks (rated capacity 3 tons or more) are not limited. 
Medium trucks (trucks and truck-tractors rated 114 to 3 tons), trailers 
(semi-trailers and full trailers with a cargo-carrying capacity of 5 tons 
or more), and passenger carriers (motor or electric coaches with seating 
capacity of 15 persons or more) are limited during the last 4 months of 
1941 to the production by each manufacturer of 2/3 of the number of 
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each class made by him during the first 6 months of 1941. (Limitation 
Order No. L-l-a and Ext. 1). Each manufacturer of the defined replace- 
ment parts may produce during the last 4 months of the year 80% of the 
number of such parts sold by him for replacement purposes during the 
first half of the year. Certain defense production is excluded in all com- 
putations. 

To facilitate the requisition of the necessary raw materials an A-3 
rating has been provided for the use of the truck and bus manufacturers 
to be applied in obtaining materials and parts from their suppliers. (Lim- 
iting Preference Rating Order No. P-54 & Ext. 1) These actions of the 
O. P. M. are intended to increase the production of those trucks which are 
carrying the transportation load of our national defense. 


Motor TRANSPORTATION REPAIRS 


The Priorities Division of the Office for Production Management has 
streamlined its plan for the application of priorities for repairing equip- 
ment and for emergency inventory in certain essential industries. The 
plan, as contained in Preference Rating Order No. P 22, applies to ‘‘ur- 
ban, suburban, interurban, and intercity common, contract, and private 
carriers of passengers or freight by electric railway, electric coach, motor 
truck, or bus, including terminals.’’ An A-10 rating is provided for the 
use of the carriers when ordering materials or parts for necessary repairs 
or for the emegency inventory. 





13. Gasoline Shortage In The East 


In order to avoid a serious gasoline shortage in the East in 1942 made 
probable by the transfer of a large number of tankers to Britain, Petrol- 
eum Coordinator Ickes began a program early in the summer designed to 
educate the public in the economic use of their automobiles. As the situa- 
tion became more acute the Office of Price Administration and Civilian 
Supply issued a civilian allocation program for motor fuel in the Atlantic 
Coast area, effective August 15, to curtail deliveries by suppliers of motor 
fuel to filling stations and consumers to not more than 90 percent of the 
amount so delivered during the month of July. 

Recognizing the importance of for-hire motor carriage to national de- 
fense, such motor carriers were placed on a preferential list to get first 
call on the gasoline available. On September 30th, acting on recom- 
mendation of the Petroleum Coordinator, the Office of Production Man- 
agement replaced the civilian allocation program by a limitation order, 
called ‘‘ Limitation Order L-8, To Limit the Distribution of Motor Fuel in 
the Atlantic Coast Area’’ and reported in 32 CFR Chap. [X, Subchap. 
B, Part 994. Under this limitation order, the for-hire motor carrier in- 
dustry, while not on the preferential list, is assured, through a special 
provision, of its minimum necessary fuel requirements. (See Sec. 994.1 


(b) (3) (ii) (a) (1) ) 








oe 2 was m7 ee 








wow wr whe @& 


SS ae e-hUcrrmlCUMLhLlUCCOlC 








OCTOBER, 1941 91 





To cooperate with the Petroleum Coordinator and the oil industry in 
utilizing to the best advantage the existing motor truck transport equip- 
ment, a group of eastern tank-truck operators have organized a Petroleum 
Transporters Conference of the American Trucking Associations, East- 
ern Seaboard Division. Under the direction of Mr. Thomas F. Proctor, 
General Manager of the new organization, there are being prepared forms 
for reports of all idle equipment and other comprehensive data. 





14. Industry Committees For The Bus and Truck Industries 


The Wage-Hour Division Industry Committee recommended, on 
September 4th that a minimum wage of 40 cents an hour be established 
for passenger motor carriers under the Fair Labor Standards Act. On 
September 12th, the Industry Committee for the trucking industry rec- 
ommended that the same 40-cent minimum be established for property 
motor carriers. 

At this writing, October 30th has been set for the hearing before the 
Administrator on the Industry Committee’s recommendation for the 
passenger carriers; no date having been set as yet for the property car- 
rier hearing. 





15. Sales Taxes Affecting Motor-Vehicle Operation 


The September, 1941 issue of ‘‘Public Roads,’’ published by the 
U. 8. Public Roads Administration, contains a very interesting analy- 
sis of general sales tax revenues resulting from motor-vehicle operation, 
prepared by Mr. William L. Haas, Assistant Transportation Economist 
of the Public Roads Administration. 

The article states that ‘‘Motor-vehicle owners and operators con- 
tributed approximately $357,443,000 from 1932 to 1939 in the form of 
sales taxes affecting motor-vehicle operation. All but a very small part 
of this was directed to the general support of State governments and was 
not used for highway purposes. This amount was in addition to the 
regular highway-user tax contributions by motor-vehicle owners.’’ 





16. New Mileage Guide 


The Household Goods Carriers’ Bureau has announced that its new 
Mileage Guide No. 4, now being printed, will represent a complete revi- 
sion of arrangement and information on mileage and maps. Points be- 
tween which mileages are shown have been increased from 297 to 500. 
The guide will provide a complete network of standard mileages through- 
out the United States and Canada. It will cancel Mileage Guide No. 3 
and under I. C. C. rules it will be necessary for each participant to have. 
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The Bureau has also announced that at about the same time as the 
publication of the Mileage Guide there will be issued a new Household 
Goods Tariff and Territorial Directory. 





17. National Truck and Bus Inventory 


At the request of the War Department and the National Defense 
Advisory Commission, the federal government is conducting a national 
defense inventory of trucks and buses through state motor vehicle regis- 
tration agencies all over the country. Over 6,000,000 questionnaire cards 
have been distributed to vehicle owners. 





18. Motor Carrier Freight Loadings 


The volume of freight transported by motor truck showed a decrease 
of 0.4% in August 1941, as compared with July 1941, but was 28.1% 
above August 1940. The 218 motor carriers in 39 States reporting to the 
American Trucking Associations, Inc., upon whose reports the computa- 
tions are based, transported an aggregate of 1,720,262 tons in August, as 
against 1,727,708 tons in July and 1,342,709 tons in August, 1940. 





19. Statistics of Class | Motor Carriers 


The Bureau of Statistics of the Interstate Commerce Commission has 
issued Statement No. 4120, captioned ‘‘Statistics of Class I Motor Car- 
riers for the Year ended December 31, 1939,’’ which has been compiled 
from annual reports of motor carriers of property and motor carriers 
of passengers filed with the Commission. 





20. Motor Carrier Revenues and Passengers—June 


Class I motor carriers of passengers had passenger revenues of 
$13,248,820 in June 1941 as compared with $10,523,765 in June 1940, an 
increase of 25.9%, according to a statement issued by the Bureau of 
Statistics of the Interstate Commerce Commission. During June 1941 
there were 16,548,315 passengers carried as compared with 12,361,105 in 
June 1940, an increase of 33.9%. 
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21. Revenues and Passengers of Motor Carriers of Passengers—Jjuly 


The Bureau of Statistics of the I. C. C. has released Statement No. 
M-700 showing revenues and passengers of motor carriers of passengers 
for the month of July 1941. In that month the passenger revenue of the 
147 reporting motor carriers amounted to $16,006,663, compared with 
$11,777,546 in July 1940, an increase of 35.9%. There were 18,558,515 
passengers carried in July 1941 as compared with 13,197,261 carried in 
July 1940, an increase of 40.6%. 





TRANSPORTATION BY TRUCKS IN MASSACHUSETTS 


The Suffolk University Graduate School of Law (20 Derne Street, 
Boston, Mass.) is offering a new graduate law course on Transportation 
by Trucks in Massachusetts. The course is conducted by Bernard Joseph 
Rubenstein; and, while it counts toward an L.L.M. degree, it may be 
taken by any lawyer or other person, male or female, as a special student. 

The announcement indicates that the course will embrace a study of 
Part II of the Interstate Commerce Act and its amendments; the Massa- 
chusetts Motor Carrier Law; other federal and state laws and regulations 
governing transportation by trucks, including labor, Sunday operations, 
and the like; together with court and commission decisions relating 
thereto. 








Water Transportation 


By R. GranvittE Curry, Editor 





Procedure For Expediting Water Carrier Application Cases 


Director Talmage and Assistant Director Holzborn of the Bureau of 
Water Carriers have been giving much study to possible methods of dis- 
posing of a large number of applications filed by water carriers for certifi- 
cates or permits under the Act as expeditiously as practicable but without 
sacrifice of any rights of interested parties to be heard. 

It is understood that the Bureau has made a preliminary examination 
of all applications filed by water carriers and has found that as to a large 
proportion of these the information set forth in support of the applica- 
tions, together with the absence of protest, makes it possible to proceed 
without further investigation or hearing. A second large group of cases 
was found to require additional field investigation by the Commission’s 
staff. The remaining group of cases was found to involve such contro- 
versial questions of law or fact or to be of such importance in the admin- 
istration of the Act as to make it highly desirable to have a hearing. 

While no definite procedure has yet been prescribed the Bureau has 
under consideration the practicability of proceeding in the first two 
groups of cases by submitting them to Division 4 for the entry of orders, 
with reports attached setting forth the facts, such orders to become 
effective not less than 30 days after service thereof. An applicant prior 
to the effective date would have a right to demand a hearing if dissatis- 
fied with the findings and order and protestants on showing of good 
cause prior to the effective date may request a hearing. The Division’s 
order would be somewhat similar to the so-called compliance orders which 
have been used in the motor carrier cases. 

Preliminary investigation of the applications of water carriers dis- 
closes a relatively small number of cases in which protests have been filed 
by other water carriers. 





Some of The Important Cases In Which Hearings Have Been Held 


The Commission has held hearings in a number of cases involving 
important questions under the certificate and permit provisions of section 
309 of the Act. Some of these cases are as follows: 

In W-29, Application of Federal Motor Ship Corp., hearing was held 
before Examiner Konigsberg, in Buffalo, on October 14, 1941. The 
question to be considered is whether various barge lines which some years 
ago had been held not to be common carriers would have the status of 
contract carriers under the present Act or should be held to be common 
carriers. 
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Three cases, W-384, Sudden and Christenson, W-383, Christenson 
Steamship Company, and W-388, Waterman Steamship Company, are of 
unusual interest in that they involve the question as to what company is 
entitled to operating rights when all three filed for authority and one was 
said to have been operating the vessels for the other two. Hearing in the 
first case was before Commissioner Porter and Examiner Walsh on Sep- 
tember 11, 1941, and in the latter two cases before Examiner Gray on 
October 16, 1941. 

In W-277, Oliver J. Olson & Co., there is presented the interesting 
question as to the rights of a company owning interests in various vessels 
and said to be the owner-operator thereof. Also as to whether the trans- 
portation is common carrier or contract carrier service. Hearing was 
held on September 10, 1941, before Commissioner Porter and Examiner 
Walsh at San Francisco. 

In the application of Strittmatter, W-473, the question is presented 
as to the common carrier status of a charterer of vessels and its rights to 
a certificate. Hearing was held on September 6, before Commissioner 
Porter and Examiner Walsh, at San Francisco. 

A ease of interest involving inland waterways is that of W-104, 
Union Barge Line, which was heard before Examiner Stiles, in Pitts- 
burgh on September 9-13, 1941. This involves, among other things, the 
question of the extent of operating rights as to commodities transported 
and as to intermediate points and points on tributaries, together with the 
question as to the meaning of ‘‘towage’’ as used in section 303(f) (2) 
of the Act. 





INTERSTATE COMMERCE COMMISSION DECISIONS 
VARYING PROPORTIONAL WatTEeR Rates DISAPPROVED 


In dealing with the somewhat troublesome question of proportional 
rates the Commission in No. 28625, Proportional Rates on Citrus Fruit 
from Jacksonville, Fla., (formerly U. 8. Maritime Commission Docket 
No. 503) decided September 12, 1941, condemned proportional rates on 
citrus fruit from Jacksonville, Fla., by water to north Atlantic ports 
which vary with the inland origin of the fruit as unduly prejudicial to 
Fort Pierce and Tampa, Fla., and unlawful in violation of section 306 
of the Act. The Commission in the course of its decision discussed the 
subject of proportional rates and sought to distinguish the Wagon Trans- 
fer case, 91 I. C. C. 589. Much emphasis was laid on the difficulty of 
checking the nonregulated transportation by truck to the Florida port. 
The opinion was expressed that a shipper could not transport his own 
product to the port and obtain a proportional rate. 
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Applications Dismissed Without Report, Transportation 
Being Exempt 


In W-56, Bartle Daly Common Carrier Application, the Commission 
by order, dated September 17, 1941, found the applicant to be a common 
carrier by water of coal and coke in bulk and to be exempt under section 
303(b) of the Act. The order, therefore, dismissed the application. 

Similarly in W-220, Hillman Transportation Company Contract 
Carrier Application, the Commission, on July 30, 1941, found the appli- 
cant to be a contract carrier and entitled under the same section to 
exemption of coal in bulk, and dismissed the application. 





Leases of Ships Not Within Section 5(2) of the Act 


In Finance Docket No. 13215, Great Lakes Transit Corporation 
Lease, decided September 12, 1941, the Commission concluded that the 
temporary leases of vessels there involved did not affect the lessor’s 
ability to continue operation and maintain its service but permitted con- 
tinuation of the applicant’s operation in competition with the lessor and 
was not within the requirements of section 5(2) of the Act. 





Passenger Transportation Not Subject to Exemption 
Under Section 303 (e) 


In W-65, Champlain Transportation Co., decided September 23, 
1941, the Commission found that the applicant in transporting pas- 
sengers could not properly claim exemption under section 303(e) since 
that section applied to transportation of commodities and not of pas- 
sengers. 





Important Exemption Case Under Section 303 (e) 


In W-114, Tennessee Valley Sand & Gravel Company—Ezemption 
Section 303(e), decided October 7, 1941, the Commission granted an ap- 
plication for exemption under section 303(e) of the Act on the ground 
that the applicant in performing the transportation was a contract car- 
rier and the transportation of the vessels, large floating objects of irregu- 
lar shapes, sizes, and drafts, such as dredges, derricks, and tanks, and of 
contractors’ equipment, was performed for a limited number of persons, 
and by reason of the inherent nature of the commodities transported 
such transportation was found not to be actually or substantially com- 
petitive with transportation by any common carrier subject to the Act. 

The case is of unusual importance because it is possible that the 
Commission may use it as the basis for a general order exempting under 
section 303(e) traffic of this kind. 
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The procedure might be similar to that in Ex Parte 146, Oi Field 
Equipment, Marshlands, Louisiana and Texas, in which the Commission 
by a general order, dated August 26, 1941, found that numerous contract 
earriers by water leased or chartered vessels for the purpose of trans- 
porting oil field equipment and that such operations properly should be 
exempted under section 302(e) of the Act. 





Contract Carrier Status and Exemption Under Section 303 (e) 


The Commission in W-14, Atwacoal Transportation Co., September 
17, 1941, found that the transportation of telegraph poles, steel rails, and 
other iron and steel products in unusual sizes or of lengths in excess of 
45 feet was not in competition with carriers subject to the Act and should 
properly be exempted under section 303(e). The report deals with the 
question as to what constitutes a contract carrier by water within the 
meaning of the Act. The transportation of certain other commodities 
as to which there was competition was held not to be exempt. 





Interruptions In Intercoastal Steamship Schedules 


Inasmuch as the question is being presented to the Commission as to 
the effect of withdrawal of vessels on the ‘‘grandfather’’ rights of ap- 
plicants, it appears appropriate to quote in full Commissioner Porter’s 
letter of July 18, 1941, to Commissioner Woodward of the United States 
Maritime Commission, indicating the views of Division 4 of the Interstate 
Commerce Commission on the subject : 

Chairman Eastman has referred to me your letter of July 12, ad- 
dressed to him, which he acknowledged under date of the 16th. 

You state in your letter that intercoastal operators have withdrawn 
some vessels from the trade and assigned them for use in foreign trades 
at the request of your Commission and that you have also requested all 
operators to rearrange schedules so as to reduce turnarounds and make 
maximum use of their vessels. You state that some of the operators are 
concerned regarding their position with respect to the ‘‘grandfather’’ 
clause in the event of such schedule tightening resulting in interruptions 
of service and have gone so far as to suggest legislation to protect their 
position. You ask if, in lieu of insisting on new legislation, it would not 
be practical for this Commission to make an official release giving assur- 
rance to operators that their ‘‘grandfather position’’ would be protected 
as of some specific date, such as March 1, or April 1, 1941. 

_ _ Your request has been considered by Division 4, to which division 
is delegated by the Commission authority with respect to adjudication of 
operating rights of common and contract carriers by water subject to the 
provisions of Part III of the amended Interstate Commerce Act. 
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In our opinion we cannot make the definite commitment suggested 
by you. To do so would be tantamount to waiving the requirements of 
the law during the emergency and such action is not authorized by 
statute. 

On the other hand, I am authorized, on behalf of the division, to state 
that interruptions of service by a water carrier subject to the Interstate 
Commerce Act which directly result from compliance with any request or 
requirement of your Commission made pursuant to the powers granted 
it by the Act of Congress entitled ‘‘An Act to Provide for Priorities in 
Transportation by Merchant Vessels in the Interest of National Defense, 
and for Other Purposes’’ (Pub. 173, 77th Congress), Approved July 14, 
1941, will be recognized by us as interruptions in service beyond the con- 
trol of the carrier. 

We understand that prior to the passage of Pub. 173, certain water 
carriers subject to the Interstate Commerce Act, at your request, diverted 
vessels from the normal trade routes to foreign trade, which diversions 
resulted in interruptions of service. In view of the national emergency, 
then existing, we will recognize such interruptions of service as beyond 
the control of the carrier. Section 309 of the Transportation Act of 1940 
contains specific language to the effect that interruptions of service be- 
yond the control of a carrier are not to be considered as breaks in the 
continuity of service required by the statute to establish the so-called 
‘‘grandfather’’ rights of water carriers under that section of the law. 

We hope that this assurance will be of assistance to you and to the 
carriers in meeting the imperative need under the present emergency. 

You are authorized to make such publication of this letter as you 
may think desirable and we will arrange to place it on our press table 
Tuesday, July 22. 





Briefs and Oral Argument On Status of Wharfingers 


Briefs were filed on October 17, with the Commission in Ex Parte 
144, Status of Wharfingers. Oral argument is set for November 17. 





Export Freight In August 


Cars of export freight, other than grain, unloaded at Atlantic, Gulf 
and Pacific ports in August this year totaled 56,011 cars, the largest 
number unloaded in any one month since the compilation of these 
statistics began in November, 1939, according to reports just compiled 
by the Manager of Port Traffic and made public recently by the Associa- 
tion of American Railroads. " , 

This exceeded by 1,029 cars the previous high record established in 
July this year. In August, 1940, there were 54,253 cars unloaded. 

Cars of grain for export unloaded in August this year at these ports 
totaled 3,592, compared with 2,536 in the same month last year. 
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No congestion or delay to traffic exists at any of the Atlantic, Gulf 
or Pacific ports, due to the cooperation of steamship lines, port authori- 
ties, exporters and shippers. 





Eastbound Lumber 


The U. S. Maritime Commission announced on October 1 that there 
will be no priority for lumber to be moved eastbound in the intercoastal 
trade in November. Shippers desiring space should make their own 
arrangements with carriers in this service, according to the Commission, 
which said it is understood that there are approximately 30 million net 
board feet of space available for lumber in November. 





Extension of Credit By Water Carriers 


In Ex Parte No. 148—In the Matter of Rules and Regulations 
Governing the Settlement of Rates and Charges of Common Carriers by 
Water, Division 2 of the Interstate Commerce Commission, under date of 
August 29, 1941, issued an order specifying that credit may be extended 
by common carriers by water to shippers for a period not exceeding 48 
hours, except that when retention of possession of freight by the carrier 
until the tariff rates and charges have been paid will retard prompt de- 
livery or will retard prompt release of equipment or terminal facilities 
credit may be extended for a period not exceeding 96 hours. These rules 
are the same as those prescribed for railroads. 





Baltimore Port Emergency Committee 


An Emergency Port Committee for Baltimore, to coordinate rail 
and water operations in the harbor and to facilitate the port’s function- 
ing under any conditions which may arise was formed on September 11, 
at the request of George C. Randall, Manager of Port Traffic of the 
Association of American Railroads. The Baltimore Committee was 
organized by the Association of Commerce, with representation of rail- 
roads, steamship lines, port bodies and other elements involved in harbor 
operations. 

The Baltimore Port Committee is one of several being formed at 
principal American ports. A New York Committee of this type is already 
functioning. 
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Ship Warrant Regulations 


The United States Maritime Commission has formulated ship war- 
rant regulations, as a result of the Ship Warrant Act, which will provide 
priorities in connection with loading, discharging, lighterage, etc., of 
vessels taking coal and other commodities at coastal ports. Vessels hold- 
ing these warrants will be entitled to priority over merchant vessels not 
holding such warrants. The regulations were approved by the President 
on September 25, 1941 and will become effective 30 days thereafter. 





Iron Ore Shipments On Great Lakes 


Defense Transportation Commissioner Ralph Budd reported on Sep- 
tember 3 that iron ore shipments on the Great Lakes during August 
reached a new monthly record of 11,429,570 long tons. This exceeded the 
July record by 39,000 tons. Shipments of iron ore this year total 51,418,- 
000 long tons, an increase of 34.7% over shipments during the cor- 
responding period last year. 





DECISIONS OF UNITED STATES MARITIME COMMISSION 
Certification of Violations to Department of Justice 


What appears to be a new form of procedure is followed in a deci- 
sion by the United States Maritime Commission in No. 603, Rates, 
Charges, and Practices of L. & A. Garcia and Co., decided October 9, 
1941. There the Commission found that the respondent steamship com- 
pany had made ‘‘brokerage’’ payments to shippers, including a for- 
warder, and that these were unlawfully discriminatory under sections 16 
and 17 of the Shipping Act, 1916, and had knowingly and willfully failed 
to file its rates and charges for the transportation of property from the 
Port of New York to Havana, Cuba, in violation of the Commission’s 
regulations prescribed in Section 19, Investigation, 1935, 1 U. S. 8S. B. B. 
470. In its report after making these findings the Commission said that 
the violations will ‘‘be certified to the Department of Justice for prosecu- 
tion,’’ and in the attached order it is so ordered. 
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Practices of San Francisco Bay Area Terminals 


The Commission in No. 555, Practices, Etc. of San Francisco Bay 
Area Terminals, decided September 11, 1941, coneluded that state and 
municipal terminals at San Francisco, Oakland, and Stockton, are “‘other 
persons’’ as defined in the Shipping Act, 1916, as amended. It further 
found that certain of the respondents were operating under agreements 
without approval required by seetion 15 of the Act and that changes in 
tariffs were made without adequate notice and should hereafter be made 
upon 30 days’ notice unless good cause exists for a shorter period. The 
practice of one of the respondents of collecting service charges from 
steamship lines on freight discharged at other terminals unauthorized by 
its tariff, was found to be unreasonable in violation of section 17 and this 
respondent was found to have knowingly received information in viola- 
tion of section 20 of the Act. 

Respondents’ rules with respect to free time were found to be unduly 
prejudicial and unreasonable in violation of sections 16 and 17 and a 
similar finding was made in respect to wharf demurrage and wharf 
storage. They are required to file their tariffs with the Commission in 
order that regulations prescribed may be enforced. 





Steamship Company Found Not to Have Refused Delivery 


In No. 604, Long Beach Lumber Company, Inc. v. Consolidated 
lumber Company, decided September 23, 1941, the Maritime Commis- 
sion found that the defendant wharf operator had not refused delivery 
of lumber to complainant, as contended, and that the complaint should 
be dismissed. The shipment of lumber in question, the Commission found, 
was not delivered to complainant because of the representations made to 
complainant’s truck driver by a union official not employed by defendant 
and that complainant’s truck driver drove away without placing com- 
plainant’s truck in a position to receive delivery. The defendant was 
found to have performed its duties. 








Meetings of Regional Chapters 


Chicago Chapter 


Nuel D. Belnap, Chairman, 135 South LaSalle St., Chicago, Ilinois, 
Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 


John R. Turney, Chairman, 1001-15th St., N. W., Washington, D. (. 
Meets: 12.30 P. M. Third Tuesday of each month, Hay-Adam 
House, Washington, D. C. 


Metropolitan New York Chapter 


A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Minneapolis Chapter 
(Ninth District Chapter) 


George H. Shafer, President, G. T. M., Weyerhaeuser Sales Com- 
pany, First National Bank Building, St. Paul, Minnesota. 

Meets: 8:00 P. M. Second Monday of each month, Nicollet Hotel, 
Minneapolis. 

Pittsburgh Chapter 

Joseph C. Beck, Chairman, A. G. T. M., Gulf Retining Company, 
Gulf Building, Pittsburgh, Pennsylvania. 

Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 
W. G. Stone, Chairman, Chamber of Commerce, 917-7th St., Sacra- 
mento, California. 
Meets: Palace Hotel, San Francisco, California—quarterly. 





N. B.: Each member shall be designated as a member of one of sixteen terri 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
— other district, he shall automatically be a member of the district in which he 
resides. 

Members within each of the several districts may at their own expense, with the 
approval of the vice-president of the district, organize and maintain district and local 
chapters which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership 10 
any chapter. (Comstitution—Section 5, Article IV). : 

(Sample charter, i.e., that of the District of Columbia Chapter. will be found on 
pages 120-122 of December. 1939 Journac) 
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A. H. Schwietert Addresses Chicago Chapter 


At the meeting of the Chicago Chapter, Friday, October 3rd, Mr. 
A. H. Schwietert, Traffic Director, Chicago Association of Commerce, 
spoke on ‘‘The Administration by the Commission of Its Minimum Rate 


Powers.’” 





Pittsburgh Chapter Golf Outing 


On Monday, September 15th, about forty members of the Pittsburgh 
Chapter attended a golf outing which had been arranged by Mr. J. C. 
Beck, Chairman of the Chapter. Mr. John Wilharm was in charge of 
arrangements at the Edgewood Country Club where the outing was 
held. Messrs. P. H. Yorke and F. M. Garland selected the prizes which 
were awarded on a blind bogey basis. Mr. Garland, who picked out the 
names of those whose numbers were selected, much to his embarrassment, 
drew his own name first. 

Twenty prizes were awarded and the outing was enjoyed by all 
present. 





San Francisco Chapter Elects Officers 


At a meeting of the Chapter held recently the following were elected 
officers : 


ES ORT SRT ES He W. G. Stone 
Vice-CRA MAN ......0.00000cesccerecsescceccoees Seott Elder 
Secretary-Treasurer .....0...c.scscse0ee J. B. Costello 


Executive COMMITTEE 


N. Bradshaw R. F. Burley 
A 


L. 
D. T. Costello Orla St. Clair 





REPORTS OF REGIONAL CHAPTERS 
1940-41 


Chicago Chapter 


The Chicago Regional Chapter has during the past year held a 
regular monthly luncheon on the first Friday in each month, except 
during the months of July and August. 

At these luncheons various members of the local chapter have pre- 
sented prepared talks on subjects directly related to practice before the 
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Commission. On two occasions, instead of having a talk, the meeting 
was devoted to a discussion of matters referred to the local chapter by 
the National Association, i.e., at the February meeting special considera. 
tion was given to the pending revision of the Interstate Commerce 
Commission rules of practice and at the March meeting consideration 
was given to pending legislation designed to regulate the appearance 
of lawyers and laymen before administrative bodies. 

The Chapter started its 1940-1941 year with 130 members and it 
now has a membership of 164. 

Under the chairmanship of Mr. C. R. Hillyer, a special drive was 
made for new members for the National Association and, as a result 
of the efforts of that committee, something more than 50 new members 
were secured. 

Respectfully submitted, 


Nueu D. Bretnap, 
10-4-41. Chairman. 





District of Columbia Chapter 


The District of Columbia Chapter of the Association at the October 
meeting reelected the officers and members of the Executive Committee 
of the preceding year. These are: Chairman, the undersigned, Vice- 
Chairman, John R. Turney, Secretary-Treasurer, Emory B. Ussery, and 
members of the Executive Committee, Messrs. James M. Souby, George 
H. Muckley, Dabney T. Waring, and Edward F. Lacey. 

The program of the preceding year was continued, with discussion 
at the luncheon meetings of a number of subjects of importance to the 
practitioners and the Commission. 

At one of the meetings Mr. J. M. Souby as committee chairman 
reported on the subject of findings of fact and expressed the opinion 
**that the reports of the Commission would be greatly improved by the 
substitution therein of findings of fact for the customary recitation of 
the evidence pro and con.’’ There was lively discussion of this report 
participated in by members of the Commission, who were present, and 
by practitioners attending the meeting. 

Two meetings of the Chapter were devoted to the study and dis- 
cussion of the report of the Attorney General’s Committee on Admin- 
istrative Procedure and the proposed Bills to carry out the recommenda- 
tions of the report. Mr. J. Carter Fort was chairman of the committee 
dealing with this subject. Carefully prepared addresses were delivered 
by Mr. Clarence A. Miller and Mr. Wilbur LaRoe, and were followed 
by thoughtful discussion of the problems. 

Mr. August G. Gutheim as committee chairman made a report sug- 
gesting possible changes in the Commission’s organization with a view to 
anticipating action upon the recommendation of the Attorney General’s 
Committee. In this connection he recommended the appointment by the 
Commission of an administrative officer to whom practitioners could go 
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and diseuss matters relating to the work of the Commission and who 
would be charged, among other things, with keeping the Commission’s 
docket up to date. It appeared during the discussion that Examiner 
Howard Hosmer had already been assigned some of the duties covered by 
Mr. Gutheim’s recommendations. 

The Chapter sent a letter to all members of the Association in the 
District of Columbia, a total of about 170, asking for suggestions as to 
proposed changes in the Rules of Practice of the Commission. In reply 
only four persons responded. Their principal recommendations related 
only to the administration of the Rules of Practice rather than to 
changes therein. Mr. George H. Muckley was chairman of the committee 
dealing with this subject. 

At two of the meetings the subject of water carrier regulation was 
discussed by Commissioner J. Monroe Johnson and by Mr. George E. 
Talmage, Director of the Commission’s Bureau of Water Carriers. 

At nearly all of the meetings during the year several members of 
the Commission were present and some of them including Chairman 
Eastman, Commissioner Aitchison, Commissioner Porter, and Commis- 
sioner Rogers took an active part in certain of the discussions. The 
Chapter had as its guests from time to time members of the Commission’s 
staff, including Chief Examiner Butler, Assistant Chief Examiner 
Mullen, and Director Hardie. It also had as its guests from time to 
time members of the Association from other sections of the country and 
the President of the Association, Mr. Parker McCollester. The presence 
and viewpoint of these guests added interest and enjoyment to the 
meetings. 

The officers and many members of the Chapter have studied pro- 
posals made some time ago to remove the offices of the Commission from 
Washington and have actively opposed such action. 


R. GRANVILLE CurRRY, 
8-20-41. Chairman. 





Metropolitan New York Chapter 


The Metropolitan New York Chapter was organized on April 11, 
1940 after several preliminary meetings of an organizing committee had 
been held. At this meeting 53 members were present. The following 
officers and executive committee were elected for the year 1940-1941. 


OFFICERS 


E. H. Burgess, Chairman A. C. Welsh, Vice-Chairman 
J. Almyk Lieberman, Secretary-Treasurer 


ExEcuTIvVE COMMITTEE 


E. H. Burgess C. J. Fagg 
A. C. Welsh A. W. Heckman 
J. Almyk Lieberman EB. W. Kerwin 


Harper Holt 
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During the 1940-1941 year the Chapter held four membership 
meetings and the Executive Committee held one meeting. 

The membership of the Chapter grew from 53 members in April, 
1940 to 113 members at the beginning of the 1941-42 year. 

The following officers and executive committee for the 1941-1942 
year were elected at a meeting on April 18, 1941. 


OFFICERS 


A. C. Welsh, Chairman M. P. Bauman, Vice-Chairman 
J. Almyk Lieberman, Secretary-Treasurer 


Executive COMMITTEE 


A. C. Welsh C. J. Fagg 
M. P. Bauman A. W. Heckman 
J. Almyk Lieberman E. W. Kerwin 


Harper Holt 


To date only one membership meeting and one Executive Committee 
meeting has been held in the 1941-1942 year. 

The Chapter is financially sound, all bills paid and a fair balance 
on hand. 

Included in the Chapter’s 1940-1941 activities were a report sub- 
mitted by a Committee to the Attorney General’s Committee on Admin- 
istrative Procedure, a report by a Special Committee on Revision of 
I. C. C. Rules of Practice, the sponsoring of the National Association’s 
12th Annual Meeting in New York and a report by a Committee on 
Practice of Non-Lawyers in New York State before the New York Public 
Service Commission. 

For the 1941-1942 year the Chapter has laid plans for regular 
monthly meetings to be addressed by prominent speakers. During the 
1940-1941 year the Chapter only met on dates fixed by the Executive 
Committee. 

Viewed as a whole, the Chapter’s activities have been very successful 
and we look forward to a splendid year during 1941-42. 


A. C. WELsH, 
10-6-41. Chairman. 





Minneapolis Chapter 
(Ninth District) 


The Ninth District Chapter of the Association of Interstate Com- 
merce Commission Practitioners is among the more recent chapters 
organized, dating its birth from March 11, 1940. The Ninth District 
comprises the States of Wisconsin, Minnesota, North Dakota, and South 
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Dakota—the total area being approximately 290,000 square miles. Ac- 
cording to the latest information available, there are 121 members of the 
National Association located in the four States just referred to, 56 of 
which are in the cities of Minneapolis and St. Paul. We are pleased to 
report that our membership is now 55, or 45 per cent of those eligible 
for membership in the entire District. This, we believe is an excellent 
showing when it is considered that the Ninth District covers such an 
extended territory. 

Except during July, August, and September, our Chapter holds 
meetings either in Minneapolis or St. Paul—some of which are dinner 
meetings, while others are held later in the evening. At these meetings, 
it is the custom either to have a speaker discuss a subject of mutual 
interest to the practitioners or to engage in a general discussion of 
eurrent problems; frequently, both methods are employed at the same 
meeting. 

During the past year, four new committees have been created: 
namely, an Educational Committee, a Program and Entertainment Com- 
mittee, a Legislative Committee, and a Fraternal Committee. These 
committees are now functioning in a very efficient manner. The Edu- 
cational and the Program and Entertainment Committees are providing 
interesting programs. The Chapter has actively opposed legislation that 
it has deemed contrary to the best interest of the practitioners and the 
administration of the Interstate Commerce Act, such as the bill to 
exclude non-lawyers from practicing before the Interstate Commerce 
Commission and other regulatory bodies. 

Steps have recently been taken to incorporate the Chapter as a 
non-profit corporation. This, we believe is of importance to an organiza- 
tion such as ours which may be called upon to participate in disciplinary 
action affecting the livelihood of its members. 

We are looking forward to a number of meetings throughout the 
coming winter months which will be of real interest to our members. 


G. H. Suarer, 
8-19-41. President. 





Pittsburgh Region Chapter 


The Pittsburgh Chapter of the Association of Interstate Commerce 
Commission Practitioners has directed its interest and attention during 
the past year very largely to the subject of procedure before the Com- 
mission and the proposals that had been made to amend by legislation 
and by administrative action by the Commission itself, the existing rules 
governing procedure and rules of practice. 

The Chapter held eight meetings during the year just past.. At 
four of those meetings, speakers chosen from the membership addressed 
the group on selected subjects, viz: (a) Transportation Act of 1940; 
(b) Causes underlying changes in the Interstate Commerce Act; (c) 
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Interstate Commerce Commission Bureaus and their work; (d) Effect 
of the National Defense program on Interstate Commerce. 

An active member of the Chapter, Mr. Charles Donley, was elected 
a Regional Vice President at the last annual meeting, and his contact 
with the Executive Committee of the National Association has been help- 
ful to us in charting our course to be in step with the objectives of the 
National Association. 

Present officers of the Pittsburgh Chapter are: Chairman, J. C. 
Beck (Assistant General Traffic Manager, Gulf Oil Company) ; Vice 
Chairman, P. H. Yorke (General Agent, Great Northern Railway); 
Secretary-Treasurer, D. O. Moore (Manager, Traffic Department, Cham- 
ber of Commerce of Pittsburgh). The following members, in addition 
to the officers named, constitute the Executive Committee: 


Messrs. W. W. Collin, Jr., 
(Attorney, Goehring, Collin, Stewart & Rhea) 
J. B. Keeler, 
(Assistant General Traffic Manager, Koppers Co.) 
W. F. Schulten, 
(General Traffic Manager, Pittsburgh Coal Co.) 


J. H. Wilharm, 
(General Traffic Manager, Diamond Alkali Co.) 
J. C. Beck, 
10-4-41. Chairman. 





San Francisco Chapter 


There have been three meetings of the Chapter and the Executive 
Committee has had one meeting since January 1. A Special Committee 
considered the proposed revision of the Rules of Practice before the 
Interstate Commerce Commission and submitted its recommendation to 
the Executive Secretary of the National Association. 

A special committee was appointed to consider the report of the 
Attorney General’s Committee on administrative procedure. The report 
made by our Special Committee was approved by the Chapter and was 
forwarded to President McCollester. 

A.B. 2446 which was submitted to the California Assembly, proposed 
the addition to the Business and Professions Code of a section to read 
as follows: 


**6125.5—Any person representing another person before the 
Railroad Commission of the State of California, or any officer of 
it, or any employee of it, is practicing law.’’ 

By resolution, copy of which was sent to each member of the Senate 
and the Assembly of California, the Chapter opposed this bill, and we 
cooperated with other organizations. Vice-Chairman Stone personally 
appeared before the Public Utilities Committee of the Assembly. This 
bill was rejected by the Public Utilities Committee. 
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The membership of the Chapter has increased from 35 on January 
1 to 38 at present. The members of the San Francisco Regional Com- 
mittee on Admissions to Practice have been appointed as members of a 
Special Committee of the Chapter for the purpose of inviting practi- 
tioners to join the local Chapter, as well as the National Association. 
Our annual meeting will be held on September 15. 


J. B. CostTex1o, 
8-28-41. Secretary-Treasurer. 





SUPPLEMENTAL REPORT OF THE MEMORIALS COMMITTEE 
1940-41 


Since making its report, the Committee on Memorials has received 
notices of the death of six members. Biographical sketches follow for all 
except Thomas B. Martin, Commissioner, Traffic Department, Chamber 
of Commerce, Joplin, Missouri. 


William H. Armbrecht, a member of the firm of Armbrecht, Inge, 
Twitty & Jackson, Mobile, Alabama, died in that city on July 10, 1941. 
He was born in Port Chester, New York, February 9, 1874, and was 
educated in the public schools of Knoxville, Tennessee and Mobile, 
Alabama. He studied law in the General Counsel’s office of the Mobile 
& Ohio Railroad and was admitted to the bar of Alabama in July, 1897. 
From that time until his death, he practiced law in Mobile. Mr. Arm- 
brecht served as United States District Attorney for the Southern Dis- 
trict in Alabama from 1904 to 1911. From 1906 to 1912 he was Special 
Assistant to the Attorney General of the United States. In 1912 he 
became General Attorney for the Alabama, Tennessee & Northern Rail- 
road Corporation and continued in that capacity until his death. 


Arnet Bedford Cronk was born on January 27, 1885, in Veeders- 
burg, Indiana. He was educated in the Veedersburg Public Schools and 
at Indiana University where he received the degree of Bachelor of Laws 
in 1910. First he practiced law in South Bend, Indiana and later in 
Indianapolis, where he specialized in railroad freight rate matters. In 
1917 he became Deputy Attorney General of Indiana and in 1919 an 
Attorney Examiner for the Public Service Commission of Indiana. In 
1924-25 he formed a partnership with Carl Wilde, which partnership 
was dissolved when Mr. Wilde became a referee in bankruptcy in 1925. 
For several years, up to the time of his death on August 23, 1941, he 
acted as Supervising Conciliation Commissioner for the United States 
District Court of the Southern District of Indiana. He married Daily 
Zimmerman on June 16, 1914 and in addition to his widow is survived 
by a daughter, Mrs. Kenneth M. Hatcher, and a brother, Charles Cronk 
of Veedersburg, Indiana. He was a member of the Indianapolis Bar 
Association, the Indiana State Bar Association, and the American Bar 
Association. For many years he was a member of the Columbia Club 
and the Masonic fraternity. 
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Julian P. Harrison, well-known El Paso, Texas, lawyer and Texas 
Commissioner on the Rio Grande Compact Commission, died suddenly 
in that city on May 22, 1941. He was born in Marshall, Texas, Septem- 
ber 19, 1895. A graduate of Marshall High School, Mr. Harrison at- 
tended Texas A. & M. College and later the University of Texas, where 
he received his law degree in 1921. The same year he moved to El Paso 
and entered practice. He was a member of the law firm of Harrison, 
Rasberry & Lipscomb. Mr. Harrison served with the National Guard 
on the Mexican Border and as a Lieutenant with the A. E. F. After the 
armistice he was a staff officer at Chaumont, France. He held member- 
ship in the American Legion and the American Bar Association. Besides 
his widow, survivors include his parents, Mr. and Mrs. Y. D. Harrison, 
Sr., of Marshall, Texas; two brothers, Y. D. Harrison, Jr., Ft. Worth, 
and John W. Harrison, Longview, Texas. 


Frank Heafer, General Freight and Passenger Agent, Burlington- 
Rock Island Railroad Company, Houston, Texas, died in that city on 
September 4, 1941. He was born in Dallas, Texas, December 8, 1886. 
In April, 1901 he entered railroad service and held various clerical po- 
sitions with the Texas & Pacific, Southern Pacific and Missouri-Kansas- 
Texas and Santa Fe in Texas until 1910, when he became General 
Freight and Passenger Agent of the Gulf, Texas & Western. From 1911 
to 1918, Mr. Heafer was Chief Clerk in the General Freight and Pas- 
senger Department of the Santa Fe at Amarillo, Texas. He engaged in 
the real estate business in Dallas from 1918 to 1929. Returning to rail- 
road service early in 1929 he served as Chief Clerk, General Freight & 
Passenger Agent, Burlington-Rock Island at Houston, Texas until 
October 14, 1932. From that time until his death he held the position of 
General Freight & Passenger Agent at Houston. He was a member of 
the Masons, the Houston Club and Sons of the American Revolution. 


Harold G. Shaw, Executive Vice-President of The Vickers Petroleum 
Company, who died in Wichita, Kansas, September 1, 1941, began his 
business career with the Missouri Pacific and Frisco Railroads. He was 
born in Cherokee, Kansas, August 31, 1894. Mr. Shaw, early in 1917, 
was transferred to Potwin, Kansas, as station agent for the Missouri 
Pacific. There he became interested in the oil business and helped build 
The Vickers Petroleum Company, with which he became associated in 
August, 1918. He moved to Wichita in September, 1929. In addition 
to other offices, he maintained that of Traffic Manager until his death. 
He was a member of the Hillside Christian Church, the Masonic bodies, 
the Wichita Traffic Club and several other organizations. His wife, 
Alberta and a daughter, Olivann, as well as a son, H. D. Shaw survive. 


James H. McCann, 


10-17-41. Chairman. 
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Transportation Division Committees 


Transportation Commissioner Ralph Budd has appointed two com- 
mittees to represent the Transportation Division in working with SPAB 
and OPM in matters relating to the supply of materials required for 
construction of railroad freight cars and steam locomotives. 





Oil Transportation Division Chief 


Ralph P. Russell, Superintendent of Car Service of the Pennsyl- 
vania Railroad, has been appointed Chief of the Rail Transportation 
Section, Oil Transportation Division, in the office of Petroleum Coordi- 
nator Ickes. 





Petroleum Tank Car Movements 


During the week ended October 4 the oil companies moved 4,099 
tank cars of petroleum into the East Coast area, according to an an- 
nouncement of the Petroleum Coordinator on October 10. The move- 
ment for that week was an increase of 964 cars over that of the preceding 
week. 





Assistant Director of Prices 


Price Administrator Henderson, on September 15, appointed Philip 
Weltner, an Atlanta lawyer, as Assistant Director of the Price Division. 
Weltner, who is a former consultant to the T. V. A., will handle organiza- 
tion problems and assume responsibility for directing price differences 
in the lumber, building materials and other important fields. 





Efficient Utilization of Freight Equipment Urged 


Transportation Commissioner Ralph Budd has sent letters to ship- 
pers and receivers of freight urging their full cooperation in efficient 
utilization of existing equipment. The letters, addressed to A. W. Vogtle, 
Birmingham, Alabama, President of the National Association of Ship- 
pers Advisory Boards, and J. E. Bryan, President of the National 
Industrial Traffic League, called attention to the fact that the railroads, 
because of the lack of steel, would have 20,000 less new cars in service 
on October 1 than had been contemplated. 
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Refrigerated Warehouse Space 


Transportation Commissioner Ralph Budd has released a survey 
showing ample refrigerated warehouse space is available to preserve the 
nation’s perishable food supplies for both civilian and defense needs. 
The survey was made by the Warehousing and Transportation Unit of 
his Transportation Division. 





Warehouse Survey 


The Transportation Division of OEM, in cooperation with the Amer- 
iean Warehousemen’s Association, is undertaking a survey of vacant 
buildings suitable for warehouses. 





The American Warehousemen’s Association announced that it is 
forming a nationwide committee of volunteer workers who have been sent 
information cards which, when filled out and returned, will be the nv- 
cleus of a file of these vacant buildings in about 200 cities of over 25,000 
population. 





Construction Projects Curtailed 


SPAB announced on October 9 a new policy under which no public 
or private construction projects which.use critical materials such as 
steel, copper, bronze, aluminum, etc., may be started during the emer- 
gency unless these projects are either necessary for direct national 
defense or are essential to the health and safety of the people. This 
applies to public projects—Federal, State, and local—such as the build- 
ing of post offices, court houses, and similar structures; to the construc- 
tion of roads and highways; to river and harbor improvements; and to 
flood control and power projects; it also applies to the construction of 
factories, lofts, warehouses, office buildings and all other commercial 
construction. It applies to residential construction and to construction 
of public utilities. 





Soldiers Get First Call On Transportation 


Soldiers on furlough will get first call on transportation facilities 
during the Christmas Holidays and a lot of civilians ought to do their 
traveling now and stay home during the Holidays, Defense Transporta- 
tion Commissioner Budd said today. He warned that all forms of travel 
will be taxed to the limit during the forthcoming Holidays and that, 
through the voluntary cooperation of carriers, soldiers probably will get 
a preferred status. He pointed out that there are now 1,600,000 in 
Army camps compared with only about 500,000 a year ago. It has been 
announced that approximately 50% of the soldiers will be given fur- 
loughs enabling them to spend the Christmas Holidays at home. 
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Transportation Tax Exemption Certificates 


The Bureau of Internal Revenue announced on October 9 that ex- 
emption certificates of tax on transportation of persons, which became 
effective on October 10, are not ready for distribution. The Bureau 
requested the railroads to instruct agents and others to accept any 
reasonable form of certification if supported by credentials indicating 
right to exemption until the standard forms are available. 





Pipe Line Steel Priorities Denied 


The Supply Priorities and Allocations Board announced on Septem- 
ber 16 that it had received formal application for a priority rating to 
construct the ‘‘national defense pipeline’’ from New York to Texas, and 
that after careful consideration it had reaffirmed its previous decision 
that no plan involving the immediate use of steel plate can be considered. 

Steel plate is vitally needed for the construction of ships, and SPAB 
took the position that it is more important in this emergency to provide 
for ship construction than to insure plenty of gasoline for pleasure 
driving on the Eastern Seaboard. 

Ralph K. Davies, Deputy Oil Administrator, appeared before SPAB 
to present the application for priorities on the needed materials—ap- 
proximately 180,000 tons of steel plate and 190,000 tons of seamless 
steel tube. 

Informing Mr. Davies that steel plate cannot be spared, the Board 
took a more favorable attitude in regard to the use of seamless tubing. 
Billets from which the tubing is extruded are not under as heavy demand 
as steel plate, and studies have indicated that it would be possible to 
produce enough tube for at least part of the pipeline without upsetting 
defense requirements if production schedules were properly adjusted 
to defense contracts in the tube mills. 

SPAB requested the Office of Production Management to make a 
further study of the project to determine whether, if sufficient seamless 
tube is released, the necessary pumps, valves, motors and other acces- 
sories can be produced fast enough to be ready for use when the tube is 
ready. 

The Board also agreed that if permission is given to construct the 
pipeline out of seamless tube, the situation in regard to plate will be 
reviewed by SPAB next spring. 
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Leo G. 
Bank Blidg., Cleveland, Ohio. 


Bayer, (A) 210 National City 

Paul Peter Black, (A) 6200 West 5ist 
Street, Chicago, ‘lll. 

Jacob Brenner, (A) 393 Seventh Avenue, 
New York, N. Y. 

Chauncey |. Clark, (A) 27 William 
Street, New York, N. Y. 

George W. Curran, (A) 2772 Gravois 
Avenue, St. Louis, Mo. 

eS Dobbins, (A) 502 First National 
Bank Bldg., Champai n, Ill. 

Larry H. Dugan, (Ay Union Station, 
Chicago, IIl. 

George F. Dyche, (A) 652 Union Station 
Bidg., Chicago, Ill. 

James M. Estabrook, a So 80 Broad 
Street, New York, N. 

Horace M. Gray, (A) 42 (arn New 
York, N. Y. 

Robert K. Hunter, (A), 100 Bush Street, 
Rm. 1600, San Francisco, Calif. 

George M. ‘Jaffin, (A) 285 Madison Ave- 
nue, New York, N. Y. 

James J. Johnston, (B) G. T. M., Shein’s 
Express, Inc., 135 Hudson Street, New 


York, N. Y. 
Basil T. Jones, Jr., (A) 301-302 Union 
Bldg., Forest City, 


Harold A. Kertz, (A) 735 Transportation 
Bidg., Washington, Dp: 'C. 

Lorenzo A. Knudsen, (B) 207 Rauch 
Blidg., Crafton, Pittsbur h, Pa. 

Harry D. Larson, (A) First National 
Bank Bldg. , Eagle Lake, Texas. 

B. H. Lord, r., (A) 1120 Tower Building, 
Washington, D. C. 

George Pease Lord, (B) 1600 Custom 
House Bidg., Boston, Mass. 





List of New Members * 


Jone H. Lyons, ie Trav. Rate Clerk, 
R. Il. & P. Co., 


1200 Fidelity 
Bide. Kansas Cy, Mo. 

Gerard M. mg (A) 17 State 
Street, New York, N. Y 

Emil F. Meier,t (A) 33 North LaSalle 
Street, Chicago, Ill. 

John H. Muller, (B) Gen. Mgr., Trans- 
marine Trans — Corp., 40 Wall 
Street, New a 

Arthur L. Mulling, (A) U. S. Steel Corp. 
of Delaware, 436 Seventh Avenue, 


P, O'Connor, (A) 25 Broad- 
y, New York 4 44 
PB 8. Palmer, (B) Phelps Dodge Corp., 
40 Wall Street, New is N. 
Arthur Pasch, (B) 80 Broad Street, 
New ork, N. Y. 


Joseph E. Peterson, (B) Ass’t to T. M,, 
Stewart Hartshorn Co., 250 Fifth Ave- 
nue, New York, N. Y. 

A. Francis Porta, (A) 101% North Bick- 
ford St., Box 816, El Reno, Oklahoma, 

Charles S. Rhyne, (A) 730 Jackson Place, 

N. W., Washington, D. 

Rates D. Saunders, (A) 902 Whitney 
Building, New Orleans, La. 

Joe Schreiber, (A) 404 Bunn Building, 
Waycross, Ga. 

George F. Smyth, (A) 945 Main Street, 
Bridgeport, Conn. 

Gas H. Trayford, (B) Northern Div. 

East Coast tog ge a, Inc., 
Watts Street, New York, N 

ceca W. Wolfe, (A) 70 Pine liens 
New York, N. Y. 

A. A. Zebrowski, (A) 1006 South Bar- 
clay Street, Milwaukee, Wisconsin. 


* Elected to Membership during September and October, 194]. 
t Incorrectly listed in June Journat as “Elmer F. Meier.” 


Reinstated as Members 


W. W. Chamberlain, (B) Arrow Trans- 
ornate Co., Box 23, Richmond High- 

nds Washington. 

J. E. Duffy, (B) T. M., Butler Consoli- 
dated Coal Co., Wildwood, Pennsyl- 
vania. 

C. J. Goodyear, (B) T. M., Philadelphia 
& Reading Coal & Iron Co., 725 Read- 
ing Terminal, Philadelphia, Pennsyl- 
vania 

John S. Mosby, (A) Lapento, Arkansas 
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B. J. Roggenbuck, (B) Wilson & Ben- 
nett Manufacturing Co., 6532 South 
Menard Avenue, Chicago, Illinois. 

Lewis Wm. Sees, (B) Erie Railroad Co., 
Rm. 1050—50 Church St., New York, 


ee 

W. L. Snodgrass, (B) 535 East Maple 
Road, Indianapolis, Indiana 

Herbert V. C. Wade, (B) Chamber of 
Commerce, Richmond, Virginia. 
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Association of 
Interstate Commerce Commission 


Practitioners 


APPLICATION FOR MEMBERSHIP 


IIT... --censeisicenhémubllioessschbesHbcsscaha Eases ania cates ootoeeials cb ie atta ea Made AR Oe hereby make 
(Please print) 
application for membership in the Association of Practitioners Before the Interstate 
Commerce Commission. 


SB RE RE eS Ne ee RR RD eT ce Tee 
(Street or Building) 
a "einen acai 
et ee lal mE ALLL RO ee PgR ne MR Ne eH I Ey oF : 
(Street Number) (City) 
Es ncacsescticstones a REE 


3. 1 was admitted to practice before the Interstate Commerce Commission, 


a , 
under l-b, Paragraph (b), of the Rules of Practice of the Commission, by certificate 


NO oe ae a and am now a member in good 
standing of the bar of that Commission. 

4. (For those admitted under Paragraph (a) ). | was admitted to practice as an 

ey Oe FD saciid elena 1” SRR CR reed Gay A vs, entree 

dcaubebuaied Sa:  \ LeMMe Rem. Te) foe 

5. (For those admitted under Paragraph (b) ). My occupation i...............::secessesee Be? 


, and | am employed by, or am affiliated 


(Signature of Applicant) 
Application not accepted unless accompanied by check. Annual dues, includ- 





ing JourNaL, $6.00. If application is filed between October Ist. and March 
31st, $6.00. If filed between March 3st and September 30th, $3.00 
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